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As the federal governmestrole in the student loan industry has expanded over time, the Un
States hasontracted wittstudent loan servicers to help it administer its growing student loan
portfolio. These servicers perforanvariety é functions, including (1) communicatingith
borrowersregardiry repayment; (2) disclosing information about student loan terms to
borrowers; (3) applying payments to outstanding loan balances; (4) processing applications
enroliment in repayment plans; and (5) processing requests for ibearfance andeferment
Severalfederal statutes and regulatienalong withan arrayof contractual provisiorsmay
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affecthow these servicetsonduct these various f umithti on

respecta federal student loans.

Someallege thathe existing scheme of federal regulatias not deterred servicers from engaging in various forms of

o -

allegedmisconductAccording to critics, servicers of federal student loans have engageddraundesirable behaviors,
such as (1) steering borr@nsexperiencing financial hardshipward forbearancmstead ofepayment plasithatwould be
more beneficial(2) neglecting to inform borrowers of the consequences of fadipgomptly submitcertainrequired

information;(3) misinforming borrowersn their eligibility for loan forgiveness; and)(#hisallocating or misapplying loan

paymentsThe servicers deny these allegations.

Federal laws governing higher educatitinnot authorizé&orrowers who have allegedly been harmeddayicer misconduct

ver ni

to directly pursue litigation against servicehsstead, existing law places the primary burden of policing federal student loan
servicers upon the fedemgbvernment. Someommentatorslisagree, however, over whether thé&. Department of

Education (EDhas exercised sufficient oversight over the servicers with which it cont@lotervers have also disagreed

over the extent to which other federal agencies, such as the Consumer Financial Protection Bureash@HdPB),

participate in theegulation offederal student loan servicers.

At the same time, ore and morstates havenactedegislation specifically targeted at student loan servid#ftsile the

specifics of these laws vary from state to state, many purport to impose legal requirements upos cefeitaral student

loans that go beyond those imposed by federal law, susipasvision by a state ombudspersomandatory licensing.

Furthermorein addition tonew laws specifically aimed aervicers, statattorneys generand borrowersilike have invoked

existing state consumer protection statutes and common law causes odgatnsh servicers in civil litigatiodhese

burgeoningdisputes between servicers dheone hand and states and borrowers on the btharaised legafjuestions
regardinghow existing federdaw interacts with the growing body of state serviciagulationsED hastaken the position
that federal law/preempts—that is,displaces—state laws purporting to regulate servicers of federal student loans. While
some cots have agreed with EBconclusions opreemptionthe bulkof courts have reached the opposite conclusion that

states retain a role megulatingstudent loan servicing.

This ongoindegaldebate has significatégalconsequences. On the one handedfefral law preempts state servicing

regulations, servicers will be subject to a single uniform national staaddrdill not need to expend resources to comply

wit h each j uspecHicdragulatory segih@n the othet hand, allowing statesshact and enforce their own
servicing laws could fill regulatory gapghere—at least in the view of some critieexisting federal regulation hast
ensurd that servicers perform their duties wetfficientr e gar d f or b oRraserving aegulatory rale ferthe s t s .
states could also enable each state to experiment with novel regulatory schiesretheseegal consequences, several

Members andommitteesof the 116th Congress have expressed interest both in the fexdgraltion ofservicers generally

and the preemptive scope of that regulation.
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1See, e.g.Daniel A. Austin,The Indentured Generation: Bankruptcy and Student Loan, B8ISANTA CLARA L.
Rev. 329, 33839 (2013) (tracing the development of federal student loan programs from 1958 to the present).

Other CRS products discuss the various federal student loan programs in greatSea#&tRS Report R4335The
Higher Education Act (HEA): A Primeby Alexandra Hegjiat 1314, 1517 [hereinafter HegjiPrimer]; CRS Report
RL31618,CampusBased Student Financial Aid Programs Under the Higher Eilirc#\ct by Joselynn H. Fountain

at 1616; CRS Report R4012Federal Student Loans Made Under the Federal Family Education Loan Program and
the William D. Ford Federal Direct Loan Program: Terms @ahditions for Borrowersby David P. Smoleat 14.

A different legal framework governs private student loans, so this report does not focus on them. Private loans, as the
name implies, are neither issued nor guaranteed by the federal govefBmedbtnathan DGlater,Student Debt and

the Siren Songf Systemic Rislb3HARV. J.ONLEGIS. 99, 110 n.54 (2016). Congress has opted to regulate private
student loans differently from federal student loans in various resfeetgpare, e.g.15 U.S.C. § 163(e) (providing

igure that has dAlmridgcarnii pledi simicooR B e rof
aeaperienced difdircud#¢’Mderetpalgaagborrowers who
pr oc
S

orrowdnundimgodfSusdagt | davnthe whioanethe United
ontracted t o naissstirsattsiivwimt thdifd chirett salfema n k pyou fod i o
f guidance and assistance for borrowers struggl
oaWWnder its contract with the federamoggvernmen

that the Truth in Lending Act (TILA) applies to “private
with, e.g, id. § 1603(7) (providing that federal “[l]oans made,

by Title IV of the Higher Education Actof 1982 r ¢ not subject to TILA’s requirements

cost disclosure).

2 Fed. Student Aidi-ederal Student Loan Portfolit.S.DEP'T oF EDUC., https://studentaid.ed.gov/sa/about/data
center/student/portfoliflast visitedSeptember 62019).
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3See,egNat ’ 1 Ctr . f &t aEdudé n BratifstiThe, Debt B y.SdDer'm o f Bachel c

OF EDuc. 16 (2017) https://nces.ed.gov/pubs2017/2017436 (pefborting that many student loan borrowers face a debt
burden that exceeds “a manageable percentage of 1income
repayment ”) .

4 See, e.g CONSUMERFINANCIAL PROTECTIONBUREAU, STUDENT LOAN SERVICING: ANALYSIS OF PUBLIC INPUT AND
RECOMMENDATIONS FORREFORM 18, 20 (2015)https://files.consumerfinance.gov/f/201509_cfpb_ studisent-
servicingreport.pdf( “ [ T howes federal student loan programs] featrange oflifferent borrower benefits and

protections that can affect borrower performance, payment amount, interest rate, and other key loan fiesunsesnd

.. .. [Blorrowers experiencing financial hardshifay not be able to understand and enroll in appropriate programs

without assistance from their student loan servizeAmanda Harmon Cooleyromissory Education: Reforming the

Federal Student Loan Counseling Process to Promote Informed Access anldite Baident Debt Burdemks CONN.

t

h a

L.REV.1 19, 143 (2013) (describing “the loan repayment process
have relatively little financial experience or savvy?”’).

5 This report addresses only federal student &avicers it does not discussollectorsof student loans. Loan

collection implicates slightly different legal issu€e, e.g.Brannan v. United Student Aid Funds, Inc., 94 F.3d 1260,
126166 (9th Cir. 1996) (analyzing whether federal law preempted ktat claims relating to collection of federal
student loan); Linsley v. FMS Inv. Corp., No. 3:11cv961 (VLB), 2012 WL 1309840,-&t(FL Conn. Apr. 17, 2012)
(same).

6See,ey. USA Grop. Loan Servs., I nc. v . heRtudentlpan pr8geam placésd 7 0 8
heavy administrative burdens on the entities involved
entities of some of the administrative burdens. ”).

7 See, e.gStudent Loan Servicing All. v. Distf Columbia, 351 F. Supp. 3d 26, 39 (D.D.C. 20GR}S Report
R44845 Administration of the William D. Ford Federal Direct Loan Programg Alexandra Hegjiat 1922
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T pr oc easpspilnigcati ons for pelnarnosl;l ment in repayment

1T pr oc easpspilnigcations for loan forgiveness or dis

f procersesqgiunegsts for loan®forbearance or defer me
Some maintain tthhaets ea tf eldeearsatl sdotamed ecoftn glaggaend s er wiaa
forms of und®ssuicrha balse scooenedmuicyt gbf ebnoenti ic ¢ ia & Ime n t
opttfoepsovidinglorna ac'dimpfioertnea t i on . Representative
servici ndge niynedsues t s. ¥t i ons

Thed¢tegations of servicer mafs cbomtdhn cft @ dhearvael darmdwns
policymaAkerlscast two congressional subcommittees
servicing withitHanthet pasHolieow @Gommhstee on Finan

[hereinafter HegjiAdministratior}; U.S.DEP'T OF EDUC. OFFICE OFINSPECTORGENERAL, FEDERAL STUDENT AID:
ADDITIONAL ACTIONSNEEDED TOMITIGATE THE RISK OF SERVICER NONCOMPLIANCE WITHREQUIREMENTS FOR
SERVICING FEDERALLY HELD STUDENT LOANS 5-6 (Feb. 12, 2019) [hereinafté&lG RePORT. Seegenerally infra
“Servicer Contracts with the Federal Government

8 SeeHegji, Administration supranote7, at 20.See also, e.gOIG REPORT, supranote?, at 56 (stating that ED has

hired servicers to “c odsiudentlogngthapazeynohin a default status,fadvis(e] boardwers h e
on available resources to better manage their loan obl
administrative tasks associated with collecting and servicing igdbedd student loans on behalf & D] The .

government has contracted with slightly over a dozen servicers at various times over the past decade, although several
of those entities no longer service federal student I&ewes. e.g OIG REPORT, supranote?, at 56 & n.7 (listing and

describing the entities with which ED has contracted to service federal student loans). Portions of these contracts are
publicly available ahttps://studentaid.ed.gov/sa/about/degater/businesmfo/contracts/loasservicing

9 See infra‘Allegations of Servicer Misconduct”> No t a hohsyof seraiderimisgoaduct have captured the
attention of the ED Office of Inspector General (OIG), which published an audit report in early 2019 that identified
instances of servicer “noncompliance wihcorhedrivenqui rements 1 el

1
igat

repayment, interest rates, OGREPaRTsuprapater, ated, OlGauttimately o n s umer pr o
concluded that ESutentAd (FEA)Ythe primary EP office responsible for administering the

loanprogramsh ad “rarely h[eld] servicers accountable for 1instan
requirddmenat s17. Although FS actua findings, seiel. &t 42, h agrecdlwihthe e por t > s f
report’s recommendations for improving s eriginteeqpnocessver si ght
of implementing) many of those recommendatiddsat 4647 (Feb. 12, 2019) (FSA rempse to OIG reportSee also

idat 42 (describing “significant ongoing improvements [ FSA]
procedures, some of which directly arleipgonr twi)t.h t he recommen

10 See infra‘Forbearance Steering’
11 See infra‘Loan Forgiveness Eligibility
12 See infra‘Income Recertification

13 See, e.gAn Examination of State Efforts to Oversee the $tilbon Student Loan Servicing Market: Hearing

Before the Subcomm. on Oversight & Investigations of the H. Comm. on Fin, $88#s.Cong. (2019),
https://plus.cg.com/doc/congsonaltranscript§565345?8hereinafters / 1 1 / ] @estimony aj Scott Buchanan,

Executive Director, Student Loan Servicing Alliance) (“I’m
someone into forbearance.”).

14 As of September 15, 201neitherof the official transcripts of these hearings are available. The reader may access
unofficial transcripts aProtecting Student Borrowers: Loan Servicing Oversight: Hearing Before the Subcomm. on the
Depdéts of Labor, H e a &ntd Relat®d Adencies of th&H. Comsn. on ApRrdpuatittéth

Cong. (2019)https://plus.cq.com/doc/congressionaltranscit81087?3hereinafter3 / 6 / 1196 /HIr 16/g12 9 Hr 6 g
supa notel3. This reportites tothese unofficial transcripts herein.
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A numbsetratoef attorneys gener al tarnidp di rnsdei evicdiuvaill b o r 1
litigation against s chrawicald dlosmgefl Ve ddmali onsuddntt
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The Sitnavtoelsshame mptaaiesdh oot hengppropriate interactioc
federal agmsd welak eadapective roles ofwitthle federal
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existing 1 ergeigmel aptfivofine doefr hdban ser vicersionaves no
on th®¥Whiolpé csome courts have agreed with this po
current pgedmirtad tlhevssetravtiec etre rwelg thl awtheom t he feder
contXacts

This reportegmhbhdtemres coefren 1 o § t Alfdtnetr lporaonvsi.di ng mnec
backgroundreéegdopdmngeednral s t2ftdheen tr elpooarnt pdreosgerrainbse,
federal law governfifige stapemt tbam diesvicsees .how
borrowetrrsi ehdaasteoor enforce state laws to *Tegulate
Then, the report analyzes the legal 1issues 1impli
servicing laws, 1indloudvihmyp Rikxkdemal feomdicifigsnpegu
preempts the states from creatThlge oreparftorcdmegl »
by identifying relevant®l egal considerations for

o)
)

ckgirdodolhhe Federal Student Lo

The federals gwidiehn methiee opetrati on, supervision, a
federal optw¢ghmtmelodar d *Averu ntdi meh.e turn of the mi
instmast , (t hofuegdhs nwlt omthedr  undercddhecopawinued

15This hearing was entitleél $1.5 Trillion Crisis: Protecting Student Borrowers and Hold8tgdent Loan Servicers
Accountable The Committee’s web p ahites//fihancialsentices.hbusegovicalepdari s avail ab
eventsingle.aspx?EventID=404230

16 See infra‘State Laws GoverninStudent Loan ServiceBpecifically > Connecticut enacted one of
statutes in 2015eeAn Act Concerning a Student Loan Bill of Rights, 2@é&nn. Legis. Serv. P.A. 1562 (H.B.

6915) (2015).

17 See infra‘State Laws of General Applicability”

18 SeeFederal Preemption and Stiegulationot he Depart ment of Education’s Federal
Federal Student Loan Service88 Fed. Reg. 10,619, 10,619 (Mar. 12, 2018) [hereinafter ED Interpretation] (asserting

that “the servicing of Directalloiantse riess tasn’ atrheaat ‘munsvto Ibvei n‘gg o
by Federal law’””) (quoting Boyle v. United Techs. Corp., 4

19 See infra‘Preemption and the Interaction of Federal and State Servicing Laws

20 See infra‘Background onthe Federal Student Loan Progranis

21 See infra‘Federal Lawsand Contractual Requiremer@®verning Student Loan Servicers
22 See infra‘StateLaws Regulatingservicers of Federal Student Loans

23 See infra‘Preemption and the Interaction of Federal and State Servicing Laws

24 See infra‘Considerations for Congress

25 See, e.gWenhua Di & Kelly D. EdmistorState Variation of Student Loan Debt and Performad8&8urFoLk U.

L.REV.6 6 1, 664 (2015) (“The student loan market has under gone
the federal g o vogramsihavechdnged. Far ihstance, thd [FRELP], which provided guarantees

(insurance) and, in many cases, borrower subsidies, for qualified priiegedd student loans, was replaced by the

[FDLP], under which the federal government provides studengload i r e ct 1y to borrowers. 7).
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Federal FamibBRr EdmalhbElPundwhriprhi vate lenders exten
to bortrtheawer federal gowgnimentltogesd t hwthgdod
federal gettheer ntreernnts and ¢ on’hintdi oms sdfdi ERRLR hleo aFF:
prog#vaanr,icmts ties other thahbeoehpedtddpepemB®FEELBVer nme
For example, private lenders (or third parties
responsibility off servicing FFELP loans.

ral recent developmbhrt ¢ dbowst vigmnlyet hame huldientt e
Con

n FFst2f00r8,i Comgmes,s enacted the Ensuring

#Thsfsotcthe nearly 4 million 1 oans utnhdaetr ED pur ch

Swve
l oa
Loan Act (ECASLAED ovhpehchatdhoPuwaetda nlt om pFFELat
l en
EC

ASILEtAhe federal go\leemidaﬁf[ermetn,i si mn 02w0 1tOh,e Congr es s

Student Aid and Fiscal hRehp o mmio igtl eiortt mhi enhac titehdi SitAhseR A

aut hority to ma%®As nae w eFsFuElitP eol f aShARRIA ,Sthast te s

26 SeeHegji, Primer, supranotel, at 13 ( “For many years the [FFELP]
...."); Note,Ending Student Loan Exceptionalism: The Case for-Rased Pricing and Dischargeabilit§ 26 HARV.
LREv.587, 591 (2012) (“[FFELP] loans accounted for t
to 2010. 7).

2TE.g,Salazarv.King, 822 . 3d 61, 65 (2d Cir. 2016) (“Under the
loans, which are then insured by guaranty agencies (a state or privgimfibarganization), which, in turn, are
insured by [ED]. ”) -(cx34CF.R&682.200)WarSie RCHopkins & Kathedie®\.)Pushizzi,
Blast from the Past: Are the Rol®igning Issues that Plagued the Mortgage Crisis Set to Engulf the Student Loan

Industry? 45U.ToL.L.REV.2 39, 254 (2014) ( “ Ulendersrsuch as Salli¢ Mae,Bvbrlingundgs r i vat e

now

W a

N

t

i

he

maj or

[ FFELP],

contract with the federal government, provided ‘loan capit
guaranteed against loss in the event the borrower defaulted. The loan itself originatedpvithithe a t ¢ 1 ende r . .
%5ee,e. g Chae v. SLM Corp., 593 F.3d 936, 944 (9th Cir. 2010)
required terms of each type of loan. The statutes go so far as to mandate specified repayment terms and specified

insurance and guaranty requirements. As one example, the FFELP sets the maximum interest rate that a lender may

charge . . . 7)) (citing-2210783. S. C. §§ 1074, 1077a, 1078, 1

29E.g, Michael C. Macchiarola & Arun Abraha®ptions for Student Boowers: A DerivativesBased Proposal to
Protect Students and Control DeBtieled Inflation in the Higher Education Mark@&0 CorNELL J.L.& Pus. PoL’Y
67, 98 (2010).

30 See, e.gBradley J.B. Toben & Carolyn Psolinik, Nonprofit Student Lenders and RRktention How the Dodd

Frank Act Threatens Studentsd Access to Hi gbdBaroEducati on
L.Rev.1 5 8, 179 (2012) (descprbwnaget bid(ekfabibgihatopgWwjts publ i c
insuring private lenders, the federal government also

administeringthat ns ur ance”) .

31 See, e.gChag 593 F.3d 936, 939 (9th Cir. 2010) hdED e 1enders
may terminate the participation of any lender who does not follow the rules. Lenders may assign their loans to third

party loan servicers, in which case the loan servicer
omitted).

32 Seq e.g, John R. BrooksThe Case for More Debt: Expanding College Affordability by Expanding In@maen
Repayment2018UTtaH L. REV.8 4 7 | 851 (stating that “[a]ls a result o

of student loans fromprivac 1 enders under the” FFELP, “the federal

from 75 percent in 2002008 to 93 percentin 20890 1 0 ” ) ; Mi ¢ RiskBasedSStudert boais@WASH.
&LEEL.REV.52 7, 588 (2013) ( “rpl&in thechighér. eSucatian markepismarily astalénser

33Pub. L. No. 1127, 122 Stat. 740 (2008) (codified at 20 U.S.C. 8§ 1470#€71, 1078, 1078, 10788, 1087a,
1087f, 108741). See als&tudent Loan Servicing All. v. Dist. of Gohbia, 351 F. Supp. 3d 26, 38 (D.D.C. 2018).
34 Student Loan Servicing AlB51 F. Supp. 3d at 38.

35 Health Care and Education Reconciliation Act of 2010, Pub. L. Ne15218§ 20022303, 124 Stat. 1029 (codified
in relevant parat 20 U.S.C. § 1071(d)However,some older loans issued under the FFELP remain outstaisgiag.

Hegji, Primer, supranotel, at 14 ( “Although the aut heominatedyborrowersmfa k e
[FFELP] loans remain responsible for making payments on their loans, loan holders continue to be responsible for
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l oan i*%wdhuscthr apsrowmpn ed t he¢ oUmietl gd i Scateasingly on
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Federalanldawontractual Require
Governing Student Loan Servic

Avari dedeofl stat utaess waenldl raesg ucloantbicoancst nal t heovi s
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St at uPtroorvyi si ons

One stahTittel ahsd VHioghd¢r BdudBB]Owh iAcht (among ot her
t hi mgsé pbplriosghreasms t o pr ovi dpeo sftisneasnocnid¥bilnnyasls s d s @ n c e
the FPDLPle 1V alieswgeder nd§hd omawinued FFELP that
outst#®nding.

Title I VYeveoentdipsovisions t hiatBhpee sftuaritsnt ptro vsitsu den
i20 U.S. Guhis&hp082s t o*2FOF EULPS .1(oaa)nsifpo@8 12 nstance,

empowers the SedifSetcatefipacefs chdiubceat.i on . regulation:
party $S@&mvilaodmpgu,gations concerning financial 1es
assessment of liabilities f or*Sercotgiroanm 1v0i 82 (aat)i(oln)s

servicing the loans, and guaranty agencies continue to administer the federal loan insurance program. Approximately

$30 5.8 billion in outstanding [FFELP] loans are due to be r
36 See, e.g.Okla. Firefighters Pension & Ret. Sys. v. Student Loan Corp., 951 F. Supp. 2d 479, 484 (S.D.N.Y. 2013)
(noting that SAFRA “eliminddededbeal FFELBnandebdomghunder
STE.g, Corletta v. Tex. Higher Educ. Coordinating Bd., 531 B.R. 647, 652 n.1 (W.D. Tex. 2015) (explaining that under

the FDLP “loans themselves are 1iss uesdpaboge30atl8l (tatinger al gover
that wunder the FDLP, “funding for all new loans comes dire
38 See, e.g.John R. BrookdncomeDriven Repagnent and the Public Financing of Higher Educatia04Geo. L.J.

229, 230 (2016) (“Im 2010, the federal government essentia

39 SeeOIGREPORT, supranote7, at 5. (describing FSA’s efforts to contract
between 2011 and 201fee alsiJ SA Grp. Loan Servs., Inc. v. Riley, 82 F.3d
student loan prograplaces heavy administrative burdens on the entities involved in it . . . A whole industry of

‘“servicers’ has arisen to relieve these entities of some o

““This report wuses the acr ony miorsEulentlycaodified at Tile@® Chapter28o r e fer t |
of the U.S. Code, 20 U.S.C. 8§ 100161aal, even though some of those provisiarese technically addelly bills
other than the Higher Education Act of 1965.

41 See id88 10701099d (Title IV of the HEA)See alsoStudent Loan Servicing All. v. Dist. of Columbia, 351 F.

Supp. 3d 26, 37 (D. D. C. 2018) (“Congress passed the [ HEA]
and universities and to provide financial assistance for studentsinpostst@ r y and hi gher education.
L.No.893 2 9, 79 Stat. 1219, 1219 (1965)); Am. Ass’n of Cosmeto
2017) (“Congress passed Title IV of the pbleFoAhpgenssal make pos't
public.”) (citing 20 U.S.C. § 1070(Ca)).

42See20 U.S.C. 88 1087a1087j (Part D of Title IV of the HEA, which governs the FDLP).

43 See id 88 1071-1087%4 (Part B of Title IV of the HEA, which governs the FFELP).

44 Section 1082 is codified in Title IV, Part B of the HEA, which governs the FFEe®id 8§ 1071-10874.

451d. 8 1082(a)(1). This report discusses pertinent regulations that the Secretary has prommdigathdt statutory

)
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r’éentuasety s ure that such servieces are provi

t anotibdlbmpr bas been ptahret iccuurlraernlty 1cergiatli cdaelb attoe
ser visiidndg U.eSg.udsa tixqin0 @ 8 L3pprroevei mpi toihoant wh i ¢ h
]oans made, insured, or guarThinttleee dI W uorfs utahnet
] shall not be subject t ol ad%hAys deixspcllaoisnuerde 1 e q
w, courts haxzvaclasclhadececdisgaemgdmtgance of t his
®sion.
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rulemaking authority belowsee infra“Regulations

4620 U.S.C. § 1082(a)(1).

471d. § 1082()(1).

BSeedd. § 1082 (p) (“All officers and direcloansewicingand t hose e mp
agencies . . . who are engaged in making decisions as to the administration of any program or funds under this

subchapter or as to the eligibility of any entity or individual to participate under this subchapter, shall report to the

Secreairy, in such manner and at such time as the Secretary shall require, on any financial interest which such

individual may hold in any other entity participating in any program assisted underdhtsc ha pt er . 7 ) .

4% Section 1087f is codified in Title IV, Pait of the HEA, which governs the FDLBee id §8 108781087j.

0od. § 1087f(a)(1) (“The Secretary shall, to the extent pr ac
subsectidon§ (bBP87F(¢(b) (“The Sactsforet.the serviaing y .oéleansenadedrnt o con't
purchased under this part . . . 7).

511d. § 1087f(a)(2).

521d. § 1087f(a)(1).

53 See infra‘Express Preemption”

5420 U.S.C. § 1098g.

55 See infra‘Preemption and the Interaction of Federal and State Servicing Laws

In addition tothe provisions codified in Title 20 ofthe U.S.@d appropriations bills may also
and interactions with student loan servicers. For example, a recent appropriations act contained provisions regulating

the Secretary’s allocation of ac cwhaconsdidate their stedenhloassdor vi cer s a
choose which entity will service the consolidated Id&geDepartment of Defense ahébor, Health and Human

Servicesand Education Appropriations Act, 2019 and Continuing Appropriations Act, 2019, Pub. L. N&15, 1832

Stat. 2981 (2018) (providing, among other things, “Tt]hat
accounts to eligible student loan servicers on the basis of their performance compared to all loan servicers utilizing
establishedcomoon met rics, and on the basis of the capacity of eac
and “[t]hat for student loan contracts awarded prior to Oc
borrowers who are consolidating Federatlstut loans to select from any student loan servicer to service their new
consolidated student 1oan . . . R
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Rgulations

Regul ati ons Gopveecrinfiincga ILloan Ser vicing

ED has prsoenvuelegaabt-reedl a g e d suredatrlsa rmde making aut hori
Title IV ®Nfatrieg Hiehg wifa ttihoersse are codified in Par

Code ofR&Fguleatailonsns wAEFEh®gbeomns ha’h3 4F DOLPF.IRo.a n s
§682.203(a), for 1inskFFRhlcBniaepw n¢ emtpld a¢ttsot hat hamw
delegate the per for feaomvceer noifn g ‘“t foe dieurnaelr vifbanwe ngn d g e n
but emphaoin@soewhamtot relieve the . . 7allender
applicable statPhid4e€. EnR.im$ pwkdecr@heshsntaetrvimwer
must take wheBRFE®®wiinccitnagd pagdi ngi ntquibroirerso,we r
establishing the terms of’srepaypyhmdmentanddr ¢pants
infor #M%tiimin.arly, 3 4esCt.aFbIRi.s h§e s6 8a2d MilfBamdrati ve re
financial “*s¢apdhaidbpohiydsedr FFEEnPu slto alhhsn i s fy.
addi34 o@., F. R. i§mp6o8s2e.s4 labu(dei)t i ng roefq ul FEIfP nltosa nosn s ¢

Should a ser wifcerthevifeldatrea la mytq,uiSuebnpeanrtts G hoaft Paaprp
e st abal ivsahrepseatdyu roefs f or addr es s i nagd mihmisset rva toil vaet 1 o

56 |In addition tothe regulations discussed in this section, ED also periodically issues guidelines for servicers outside the
administrative rulemai ng proces s . For instance, in 2016, ED issued a 1
Federal Student Loan Servicing” that, among other things,
student loans to followSeeMemorandum from TetMitchell to James Runcie re: Policy Direction on Federal Student

Loan Servicing 2 (July 20, 2016) (outlining “a list of dir
to follow, including specific baseline standards when providing cusne r s eor v 8 k¢ b oSegadsove r s 7 ) .

Addendum to July 20, 2016 Memorandum on Policy Direction on Federal Student Loan Servicing (Oct. 17, 2016). ED
laterwithdrew this memorandum in 2017, howev&eeMemorandum from Betsy DeVos to James W. &eme:

Student Loan Servicer Recompete (April 11, 2017) (withdraw
impediment, ambiguity or inconsistency in the approach nee
federal studentloansei cing capabilities” and “provid[ing] high qualit

acoste f ficient and effective manner”) .

57See34 C.F.R. 88 682.10682.712 Seealso Comments of Bankruptcy Scholars on Evaluating Hardship Claims in
Bankrupty, 21J.CoNSUMER& Com. L. 114, 120 (2018) (observing that FFELP regulatitdes not explicitly apply
to” servicers of FDLP loansnd that* a other regulation is directed specifically at [FDLP] serviters.

5834 C.F.R. § 682.203(a).
59 See generallid. § 682.208(aYj).

60 Sedd. § 6 82 . 4 I-partyaservicér is Aondidarédradministratively responsible-i{1) Provides the

services and administrative resources necessary to fulfill its contract with a lender or guaranty agency, and conducts all
of its contractual obligations that apply to the [FFELP] in accordance with [FFELP] regulations; (2) Has business
systems including combined automated and manual systems, that are capable of meeting the requirements of [the
portion of Title IV of the HEA tht governs the FFELP] and with the [FFELP] regulations; and (3) Has adequate
personnel who are knowledgeable about th€ [ELP ] . 7 ) .

6lSeed. § 682.416(b) (“The Secretary a4 ant @¢)todeterminepghato vi si ons o
athidparty servicer 1is finan ddi $6b6815(b)@)(d)s(pr@n(imposirigvariausn der t his pa
requirements, including that the servicer be “current 1in i
obl i gaid 8682.418(dfspecifying additional circumstances in which a tipadty servicer will nobe deemed

financially responsible).

62Seeid § 682.416(c) (1) (aut ho r-partysergcerttohdeterfire¢haté meetsthe t o “revi e w
administrative capabit and financial r ©bs8682416(c)pt)(émpawegringthe Secretarytd s ” ) ;
“initiate an administrative proceeding” against a servicer
63 Seeid. § 682.416(e)(1) (providing, subject to specified excaptio, t h a 4party servideshallariamgd for an

independent audit of its adnnidn8i682t4166)2) (specifying whenhand h6WRRE L P 1 o a n
conduct the audit).
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procec¢odi hgsmit itesumithenadsereodcgrbility to enter 1nf
cont¥acts.

[tunoclwhatthad, tiof whastt &k FEAhBan seegukbanigons appl:
to ser FDERBora®Sso.dt i oma ) )o(@I8HFkA provides that, with ¢
exceptions4 S hRDILP hlacvens he s ame t"es mFFEE®PntHoanens,
At least obheredbare¢e Hestllldded mblodpgemser al

congressional preferenkte ghber F®OELPsamd *FEELP bkoa
The few judicial opinions icnotnecrlpurseitvienlgy Sreecstoilovne , 1
whet herr eFgFuEll@Rt i corhrhidipmagt t y s er vi‘tcemrms ,uadn diyt iagn s ,
bend&df t EFELP loans thakDWwPud aiFaipgdiesompue L 1 ¢ t o
considhe iFhFgErLP r e gz mptlhoy iFADLsP 1 o alne-s mutsadndteg x th e
have reached di®Neorrg ednot tchoen cplourstiioomss. of the ser vi.

4Seeid § 682. 700 (a) (“Thi s suspemsipm ar termigation by the Secretarg of the mi t at i on ,
eligibility . . . of a thirdparty servicer to enter into a contract with an eligible lender to administer any aspect of the

lender’s FFEL programs. The r e gpatysarvicerihatviolates anyhsiateitory ubpart ap
provision governing the [FFELP] or any regulations, special arrangements, agreements, or limitations entered into

under the authority of statutes applicable to Title IV of

For instance, Section 682.703 establishes an informal compliance procedure that the Secretsewheayshe

obtains information that a servicer may be violating federal requirengzwsisl. § 682.703(a) (“The Secre
the informal compliancerpcedure in paragraph (b) of this section if the Secretary receives a complaint or other

reliable information indicating that a . . . thipérty servicer may be in violation of applicable laws, regulations, special

arrangements, agreements, or limitatientered into under the authority of statutes applicable to Title IV of the

HEA.id);§ 682.703(b) (“Under the informal compliance procedu
opportunity te—(1) Respond to the complaint or informatiamd (2) Show that the violation has been corrected or

submit an acceptable plan for correcting the violation and

Additionally, Section 682.705 and Section 682.706 empower the Secretary to suspend, tmitjiratea service ° s

eligibility to enter into servicing contracts with eligible lend&se id 88 682.705(a), 682.706e€ alsad. § 682.701

(defining “Terminatiopardy Setrivhieerédmoedli gabidittlyitd contr
indefinite period of tim&  “ Suspension” as “pajhy semovadr bf aligibilthyr
lender . . . for a specific period of time or until the . . . servicer fulfills certain requirements nd “Li mi t ation” as

continuationofa...thirparty servicer’s eligibility subject to compliart
agreement with the Secretary..or imposed as a result of a limitation or termination proce&ding

In addition, Section 682.709 authoriZzgke Secretary, or a designated [ED] officiab “require a . . . thirgbarty

servicer to take reasonable corrective action to remedy a violation of applicable laws, regulations, special arrangements,
agreements,rdimitations entered into under the authority of statutes applicable to Title IV of the’HEA.

§682.709(a).

65ED has made certain ndfFELP regulations applicable to federal student loan servicers, hoBeegre.g.Contract

Between ED and Great Lek Educational Loan Services, Attachmer,Aat 4 (2009)https://studentaid.ed.gov/sa/
about/datecenter/businesmfo/contracts/loasservicing( “ The Ser vi ¢ e r ..t¢hafollbwing standapdl y wi t h

tems related to records management: . . . 36 CFR Part 1222
66 See20 U.S.C. § 1087e(a)(1).

7SeeChae v. SLM Corp., 593 F.3d 936, 945 (9th Cir. 2010) (“
uniformity of FFELP regulations . In the rules governing the [FDLP], Congress created a policy ofpnbgram

uni formity by requiring that ‘loans made to borrowers [und
benefits, and be available in the same amounts, as loangmadeb or r o wer s under [the FFELP] .~
8§1087¢e(a)(1). Congress’s 1instruc tldao statutes carry fhig ininistakableh o w t o
command: Establish a set of rules that will apply acros
68 SeeStudent LoarServicing All. v. Dist. of Columbia, 351 F. Supp. 3d 26, 39 & n.6 (D.D.C. 2018) (implying in a
footnote that the FFELP regulations qualify as “t
appearing to adopt the opposite positonthéate FFELP “regul ations do not d
FDLP servicers?”).

69 Comparewon v. Nelnet Servicing, LLC, No. 180381 ACKRLP, 2019 WL 1548572, at *3 n.7
2019) (concluding that FFELP regulatipartaining tdoan rehabilitation agreements did not apply to FDLP loan),

i my
S t

er ms, con
efine the
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posted on its website specify whether servicers
r e gu1781t ipDns,pobcvwdivhctr M thealybesma nd ort se xFpDelcPt
servicers sSomeompha | KFebrlivPs £ a n § Mo d s osvoenre,

servicers baggdmmgdUditdigtaltyi on briefs that at 1 eas:'t
regulations appfy to FDLP servicers.

General Regulatory Duties That ED Has Delega

a d drietg wlnatdidtor neso tnlclygorann s er vi ci ng, ED has also p
gulastiaoomlsas hong respgdhaeres iSkiclriettiaasy tmuiastt ful fill,
cresaingy harn del¥gatCe dF.tRa s§eroW8iSc r2sl.(e) (3), for
cr e tnaortyi ftfoy] t he botrhreoquert omgmwf ub hpmgo md
certificationeingobimattionpdéameaeommatre piaty mem¢t (I
¥Ywhich tHeshaekPholxr thas dehahlmagafedation responsibi
rvicers witH which it contracts.

7o B N s N 7 N Bl
o — 0o o 0o oS

Servicer Contracts with the Federal G

Pursiwtammt hority to emttre?fE]ﬁmlqtammtsr&waionﬁhddteilg)tlioetoies

to service fe'dTehreasle scgoondternand thteaaighsesseer fv’i c e r s
operations, including financial reporting, trans
and s &Thuer isteyr.vi ca hgorwtoaimasce¢ setrhdald maogh d mivo ks

with Weber v. Great Lakes Educ. Loan Servs., Inc., Necvi8029twmc, 2013 WL 3943507, at *2 n.2, *3 (W.D.

Wis. July 30, 2013) (crediting defendmpledegqualywé&BLPt i on t hat F
loans).

0 See, e.g.Contract Between ED and Great Lakes Educational Loan Services (2009); Contract Between ED and

Nelnet Servicing (2009); Contract Between ED and Pennsylvania Higher Education Assistance Agency (2009); and
ContractBetween ED and SLM Corp. (2009)tps://studentaid.ed.gov/sa/about/degater/businesmfo/contracts/

loan-servicing See generally infrédServicer Contracts with the Federal Governmeht

7t See Commentsupranote57, at 120 (statingth& DLP s er vicers have traditionally
after those required in the C. F.R. regulations governing?

113

”?SeeMe morandum of Points of Authorities in Support of Plaint
the Alternative, f or S u mmaMotjon forSdmmary Judgmenmatd3Wéntloant i f f > s Cr os s
Servicing All. v. Dist. of Columbia, 351 F. Supp. 3d 26 (D.D.C. 2018) (No.-&v4@640 (PLF)), ECF No. 21

(listing certain FFELP regulationsamofng he 1 aws and r e gulCiWeber2043 WLi394850h i ng FDLP”
at *2 =n. 2, *3 (cr e ditalbeitiga chse inwolvingdoanwcaollecéon rather than lpan setvieing

that a particular FFELP regulation applied equally to FDLP loans).

73 See, e.g.Contract Between ED and Great Lakes Educational Loan Services, AttachiBeat A (2009)
https://studentaid.ed.gov/sa/about/degater/businesmfo/contracts/loarservicing(“The servicer shall meet all
legislative and regulatory requirements .”).. .

7434 C.FR. § 685.221(e)(35ee also id8§ 685.221(e)(1) (establishing the income recertification requirements).
5 See infra‘Forbearance Steeriig‘income Recertificatiof

76 See, e.gPennsylvania v. Navient Corp., 354 F. Supp. 3d 529, 538 (M.D. Pa. 2018) (describing ‘seivati&es to
borrowers regarding the IDR plsif).

77 See supr&StatutoryProvisions’
78 See, e.gOIG REPORT, supranote?, at 56 & n.7 (listing and describing the entities with whiED has contracted to

service federal student loans). Portions of these contracts are publicly avaitahpe:dstudentaid.ed.gov/sa/about/
datacenter/businesmfo/contracts/loasservicing

9 See gnerally, e.g.Contract Between ED and Great Lakes Educational Loan Services (2009); Contract Between ED
and Nelnet Servicing (2009); Contract Between ED and Pennsylvania Higher Education Assistance Agency (2009);
and Contract Between ED and SLM Corp.q2Q https://studentaid.ed.gov/sa/about/degater/business
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Notably, questiontshreckdae¢banwdenp t b&gadhPeBgeaanrd yED.
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80 OIG RePORT, supranote?, at 15.See also, e.gContract Between ED and Great Lakes Educational Loan Services,

Addendum 2, at 12 (2009ttps://studentaid.ed.gov/sa/about/degater/businesmfo/contracts/loasservicing

(“Borrowers whose loans are not being serviced in complian
servicing federally held debt duettee fault of the servicer (i.e., correct interest calculations, correct balances, interest

determination and calculations, notices sent properly, proper due diligence, etc.), will not be billable to the Government

from the initial point of norcompliance Any funds that have been invoiced for these borrowers and paid shall be

returned to the Government via a credit on the mnext invoic

81 CompareOIG REPORT, supranote7, at 2 (claiming that “FSA management rarel
accountability provisions to hold s e withidcaedbds7 a(cFkkSoA’nst abl e f o
response thatitis activelisingt he s e contrace¢mabrprocvéieounonabitbty of the ser

82Pub. L. No. 114203, 124 Stat. 1376 (2010).

8312 U.S.C.885514(a)(1)(B), (a)(2).

8412 C.F.R. § 1090.106.

851d.

812 U.S.C. § 5514{i1).

871d. § 5514(.

88 See, e.gid. § 5564.

89 SeeCFPB v. Navient Corp., 3:1€V-101, 2017 WL 3380530, at *1 (M.D. Pa. Aug. 4, 2017).
9 SeeDocket, CFPB v. Navient Corp., No. 3:CV-101 (M.D. Pa.).
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l oan s%am & idc®orsd ismapteirovg sory and oversight activit
loadHsowever, ED ter mina®Aanorngeistes MOdlUss dms 2f0olr7 .t er
MOUs ,a€EdDert ed t h&utn itlhaet eCrFaPIBl yhaedx pandpdd] thes over:
Departsmenntracted 7 derdalr olgdsa ncdstifiramfeldEddv € r s i gh't

responsibility f3Thée@EPBlIfanttulentréprnasented to
2019 “stthuadtent Il oan servicers have declined to p

for supervisory “FxDalnRi mantdi oFnFsE LrPe fl mtaend tsd nce 20

|

1 7.
All egations of Servicer Misco

As descridmell dbicth btevh atf or e ment i oned federal requir
mechanis ms have not deterred f e dmirsaclo¥sdtuucdte nt I oa

Forbearance Steering

Some, fohavastaeaonueseed fedotakbrstodentekboamgsborro
forbewhapnacret i ¢ i plaDRilnagn iwwo ualnd be more Beneficial f
Forbearwaffamr bo rwhoewecro usnhtecretf mn aman dtdchbi tpa i n
temporary relietfo frreopm yhias fol’Fanhlt ivtmndental l ®@avs. t
borrower to either

T temporarily ceaspaynackntnsg; student 1 oan
1T temporarily make smaller student |l oan paymen:H

91 SeeMemorandum of Understanding Between the Bureau of Consumer Financial Protection and the U.S. Department

of Education Concerning the Sharing of Information (Oct. 19, 20iths://www.governmentattic.org/18docs/CFPB
MOUsMOAsCorres_2013.pdf “Bot h t he [CFPB] and ED may receive comments,
(complaints) from student loan borrowers. The items below describe how the [CFPB] and ED will teciopleetp

borrowers resolve their requests for assistance . . . . For all complaints received by the [CFPB] related to the . . .
servicing of [Title IV loans], the [ CFPB] shall direct the

92 SeeMemorandum of Understanding Concerning Supervisory and Oversight Cooperation and Related Information
Sharing Between the U.S. Department of Education and the Consumer Financial Protection Bureau (Jan. 9, 2014).

93 Seel_etter from Acting Assistant Secreta§athleen Smith and Chief Operating Officer Dr. A. Wayne Johnson to
Director Richard Cordray (Aug. 31, 201#}tps://buckleyfirm.com/sites/default/files/Buckley%20Sandler%
20InfoBytes%2&%20Department%200f%20Education%20Letter%20t0%20CFPB%20Terminating%20MOUs%
202017.08.31.pdf

% See id

9 Seeletter from Director Kathleen L. Kraninger to Sen. Elizabeth Warren (Apr. 23, 2019),
http://www.warren.senate.gamio/media/doc/2019.04.23%20KK%20t0%20Warren_student%20loan%20industry.pdf

% See, e.g0IG REPORT, supranote7, at 4 (alleging instane s of servicer “noncompliance wit!
to forbearances, deferments,incethé i ven repayment, interest rates, due dilig:

97 See, e.g.Nelson v. Great Lakes Educ. Loan Servs., Inc., 928 F.3d 639, 642 (720L9); Pennsylvania v. Navient
Corp., 354 F. Supp. 3d 529, 538 (M.D. Pa2018).

98 See34 C.F.R. § 685.205 (governing the forbearance of FDLP loh®;682.211 (governing the forbearance of

FFELP loans)See als®IG REPORT, supranote?, at 44 (“[Fl]orbearance originally was
used as a tool to help borrowers cover temporary periods of financial hardship duringhehiatetunable to make

timely payments. For example, if borrowers are laid off from work, suffer an injury, or have their life disrupted by a

natural disaster or family crisis, they may fail to make payments for a number of months without needing to

permarntly change their repayment plan. Forbearance can be used as a tool to bring these borrowers current without
theneedforalumpum payment to cover tSaeegenerallpmolesupranbteldat2930n quency . ” ) .
(discussing student loan forbearanceetail).
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f ext endd atdblgsi nehi ch the borrowWer must make payme

Int e,r ebsaweyweiw,@adtliynues to accrue on thwhliohn durir

is then <dhpiadabkidze d t h'® wWwheam tphrei nfcarptaelarance per
c onc I"Tdheuss., for borrlooweg smefkiprean @iianlit mlgaersdts haicpe,r utal
and ciazpaittiaoln may rlemaddevra nftdatglpeaoautsd wi dngladpilodtn |

the 1 atter boofr rwthwexrkse add dwsed mont hly payments ba
and offers t hebmtignlpgea pi rviccompdednset k isnigp h y me v e s a
specifieyegsiod of

Some ahbegearmicers havpcogbagmadwamnsbktl g nt o
forbernatheere thahDRaptaaspahat would be more adva
borr¥wercor dings etroviccreirtsi chsa,ve a financial incent:i
for bear anecner oblelcianugs ea b o rrreogmeirr eisn talne I[sDeRr wpilcenr t o
resothedsering the borrBRepr asomwmtaf fTombteha annervi
induys throydeewneyr ,t hat sewnvibecaran®rgpagasisenfy that ser
in fact earn less money %hen borrowers enter for

934 C.F.R. 88 682.211, 685.205.
100E g, Nelson 928 F.3d at 644.

034 C.F.R. § 685.205(a) (“Except ,df paymentsofinterastdare fotborne,ar a gr a p h
they are c¢apistpaahoter, e da.t” )2;9 SnfoflDeJ,uring periods of forbearance
interest that accrues on their loans. Any interest that accrues during forbearance is capitalized at the end of the
forbearan8¢ 6 4 Suptdadoi® Iy tesimony of Byron Gordon, Assistant Inspector General for Audit,

ED OI G) (stating that 1if borrowers “are improperly moved i
l ar ger |Butsses4C & R.t§685.205(a), (b)(9) (carving out a limitércumstance in which interest that

accrues during a forbearance peiidot capitalizell

1025ee, e.g6 / 1 1/ 1 SupranhotedZ(testimony of Nicholas SmytiSenior Deputy Attorney General, Pennsylvania

Of fice of Attorney General) (“[IDR] plans are generally a
in forbearance face significant cost including accumulation of unpaid interest which isadded he 1 oan’s princip
balance at the end of the forbearance, missing out on low or zero dollar payments that could count towards loan

b}

forgiveness and the borrower’s monthly payment can dramat.i

Pennsyle ni a v. Navient Corp., 354 F. Supp. 3d 529, 537 (M.D. I
for borrowers facing temporary financial hardship, due to
unpaid interesttotheprincpal balance’” . . . IDR plans are usually a bet:t

10335ee20 U.S.C. § 1098¢e(b); 34 C.F.R. 88 682.208(k), (m), 682.215, 685.209, 685e22denerallCRS Report
R43571 FederalStudent Loan Forgiveness and Loan Repayment Progicosdinated by Alexandra Hegiit 4350
(describing the various IDR options offered by the federal government).

104 See, e.gPennsylvania354 F. Supp. 3d at 537 (describing allegations that sefvigef f i r mat i vely steered |
facinglongt erm financial hardship into forbearand®dl/l®ather than
Hr psgpranotel3 (testimony of Joanna Darcus, Racial Justice Fellow, National Consumer Law Center,

Massachusetts Legal Assistance Corporation) (testifying th
forbearances and defermesatsi’cehatafdreoprbyifabllBodfowmowers” ]

55eeNelson 928 F.3d at 644 (“Nelson assertxonbamiaegfobhhidng bor
requires ‘lengthy and detailed conversatRemsylvania3s4 t h t he bor
F . Supp. 3d at 537 (alleging that servicer’s “motivation i
options is rooted in a desire to cut down on lengthy custeemice interactions and processing of forms, which are

more likely when enrolling a bor 66 &dv 1&upranatalP(lediRonp | an ver sus
of Joe Sanders, Student Loan Ombudsman and Supgniigorney, Consumer Fraud Bureau, lllinois Attorney

General’s Office) (alleging that at least one servicer “us

shorter call times” and thereby enbeasramae)a ged its employees t

s e e 6/ 1 ]lsupiadoteB(tastgnony of Scott Buchanan, Executive Director, Student Loan Servicing
Alliance) (“I’m unamwaviedosfs eaampesmrgatiicemr twhoppt someone 1int

07Seeid( t estimony of Scott Buchanan, Executive Director, Stud
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Income Recertification

Some have also accused scerrivtiiccearls iomff oframaltiinogn tto p
borr awerast liiemmcgo me repevnptefscatbonrowemamnsincempl
I DR Bleaxmus e, as notsdmebokty pabmendspandeonan I
t he bdsr rionwbeorme popwers enrolled in IDR plans must r
size e¥Ahbyenodweecs whot tbmplynwuah recertificati
may experience an increase in both hi monthly 1
Cri t hewne cdissoemee r vi cer s“adfviffaei biomg otwers of the nega
of failing to submit timely, compl&ltlkR and corre
pl a¥ .

Loan Forgiveness Eligibility

S e boalolwlee gfee dtehraatl studmns$ i hbde nambsoduhte h ¢ mr s
gibility fuonrdelro af dtifewrtrajgd olteanwe ¢ s v ahrei oPuusb lciocn di t i o
vice Loan For giavfefnoersdss (lPoSalhFo)f pporgocgvrednfivh ¢ ma k e
rondthlm loan payments whil'¥Ceimp, odeddeyvienr a p u 't
y loans issued under tht®SHEmeP bpualoiwky sf e¢d ati hme
y relied tbhehei'vsepvio eangamtt itehmesy qualified fo
er the PSItFo plreotgdrma trw ¢ doentiyn f b e t a 1 msetluidpeenbtt e
n sn owheDrlLeP 1 oans , su.tt as FFELP loans

— e T o< nno
o s 00 —o0
S =

for any borrower that is in a forbearance status . . . [W]e are paid on a muasldy$1.05 to service a borrower who is
in . . . forbearance. We are paid $2.85 for a borrower who

108 See, e.gPennsylvania354 F. Supp. 3d at 537.
109See, e.gOlsen v. Nelnet, Inc., No. 4:18V-3081, 2019 WL 2189486, at {®. Neb. May 21, 2019) (listing as

“consequences of failing to timely renew” the borrower’s I
borrower’s monthly payment to the amount that would be due
“capitalization of the unpaid interest, which involves ad

2

bal ance
110See, e.gPennsylvania354 F. Supp. 3d at 538.

111 SeeDaniel v. Navient Solutions, LLC, 328 F. Supp. 3d 1319, 132M.D.F1 a. 2018) (“Plainti ffs al
relied on incorrect information and recommendations given to them by Defendant regarding their eligibility for student

loan forgiveness under the PSLF, resulting in their mistaken belief that they were eligiblefor P SLF $Heceogr am. 7 ) .
alsoCRS Report R4538The Public Service Loan Forgiveness Program: Selected |dsy@dexandra Hegjiat 22

24, 2728 [hereinafter HegjiPSLH ( de s cr i bi ng €&Sc oamnmdi no tchaetri o‘na dmismi strative cc
challenges” facing servicers of f cBitsedaniel w NaviehteSolutions,o ans i n ¢
LLC, No. 8:17cv-2503T-24JSS, slip op. at 320 (M.D. Fla. Aug. 28, 2019) (concludinigat evidence in record

revealed that student loan servicer “acted properly with r
accurate information to the . . . Plaintiffs about the PSL
11220 U.S.C. § 1087e(m); 34 C.F.R. §685.36ealshm. Bar Ass’n v. U.S. Dep’t of Educ.
12 (D.D.C. 2019) (describing the statutory and regulatory framework governing the B8keFjeneralliHegji, PSLF,

supranotel1l

13Gee2 0 U. S. C. § 1087¢(m)( e
eligible Federal Direct Loan 7)) (e ); Hyland v. Navient (
2918238, at *1 (S.D.N.Y. July 8, 1 (“Only Direct Loans
Loans [under the FFELP] must consolidate them into Direct Lipantier the FDLP] in order to qualify for PSLF. If a

borrower consolidates Guaranteed Loans into Direct Loans, payments previously made on the Guaranteed Loans will

not count toward the required 120 qualifying payments. ”).
114 SeeHyland 2019 WL 2918238,a3 (allegation that servicer informed plain
even though she was making payments on [FFELP] loans rathe

retary shall cancel thq
d
9

Congressional Research Service 13



Federal and State Regulation of Student Loan Servicers: A Legal Overview

St altaews Regtiéntiomgrs of Federa

Loans

Signi ftikdk¥ At Hpes not preovprdievdtd rrgihgalttstilosdi tkhE Ai on
does not authordzeebobkryowersuseroiwcielr sl iotf i gaetdieam |
1l oaMIsnstead, only the SetS¢narchgownydeoefoped t he
their ewmpolwawmitng ies other thasnudagheasfesdteatad gfofviec
individualt ob prhrecgweltrison a g a Thnesste ssetfrantlid¢ & pasw s

broad categories: (1) statutes that specifically
common |l aw causes of acta obnr o ahdaetm taainptgpiele yo ,fm oi rnec 1 guedni e
seirocvers of federal student 1 oans.

State Lawsg Gotveedrennitn L oSapne cSiefrivci aclelrys

Firsder alh awtea teenstaldyteegd stlhmfgic e n f mpaldedgyal requir e men:
ofederal studdmeybondnwhat fe'fBeadudawthequpeeifi
each statuwvtatweatthpe Sftoslml bosweicntgi ons of this report s
significant similarities and dlid¥erences bet ween

Sonset see vsitcangfos pmoehialmicte, st udent l oan servicer s
t he ’ssthactwemdad reisema it thieayiamstearwel c ¢ agse iss'®ad by the s

payments she made on these loans did not counttoward her 120 duy i ng payments for- loan forgi
Ross v. Great Lakes Higher Educ. Corp., No. LCV/253MW/GRJ, 2018 WL 5621872, at *1 (N.D. Fla. 2018)

(allegation that after servicer “repeatodlbenedfdtexamldieai’t 1y
PSLF,” the servicer then informed her that she was in fact
of her loans were not Direct Loans”) (intermnal citations o

115See, e.g.Student Loan Servicing All. v. Dist. 6fo | umbi a, 351 F. Supp. 3d 26, 40 (D.D.
does not provide a private right of action for borrowers

16See,e.g. L’ ggrke v. Benkula, 966 F.2d 1346, 1348 (10th Cir. 1
regulatonspomul gated thereunder, does not create a private caus
language, structure or legislative histémym which a congressional intent to provide such a remedpeamplied. . .

Title I V’demopstrat¢hat Gohgoeassvested exclusive enforcement authority in the Secretdty . . . .

117 Some state servicing statutes explicitly apply to servicers of federal studenSea@sLo. REV. STAT. § 520-

103(6) (defining “studeng otdlmecra ttiloinn g so,a nc’e rttoa iim cll mmadres, ‘“amaodne
under Title TV IeCompBTaT.992HEA( dfi hiliflg “st intkreaiat Tomwm” to 1incl
federal e d WMo L£obkANn, Edue § 26601(e)(1) (effective October, 2019) (similarly defining

relevant statutory terms to include federal student loans). Other state statutes apply to student loan servicers generally,

without expresslydifferentiating between servicers of federal loans and servicers of private $egresg, CONN.

GEN.STAT.836a8 4 6 (defining “student loan servicer” as “any perso
education loan,” which the statute in turn defines as “any
schoolr el ated expenses,” without diff &OLLapeY 34101 (defininget ween fede
“student loan servicer” and “stud®hGENbalva&l®332B)n(7)]1 oan” in a
(similar).

118See, e.gWASH.REV.CODE§ 3 1. 04 . 415 (purporting to list rtequirements
servicer must comply” “[i]n addition to complying with any

119 For a fifty state survey of student loan servicingutations, se¢liINSHAW & CULBERTSONLLP, STUDENT LOAN
SERVICING REGULATIONS: 50 STATE GUIDE ON LAWS AND REGULATIONS (3d ed. 2019)https://www.hinshawlaw.com/
newsrooranewsthird-edition-50-stateguide- studentloan-regulations.html

1205ee, e.gCAL.FIN.CoDE§ 28102 (a) (stating that, with certain exceptio

of servicing a student loan 1in tGCONNSGENsSTAT.8886a847@() out first ob
(similar); D.C.CobE § 31-:106.02(a) (similar); 110.L. Comp. STAT. 992/155(a) (similar);N.Y. BANKING Law § 711
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servicer that operates in one of thesd?states wi
Thessteatadtse@pi cally provide thats tlhiecacandsact he mabyr e v
preclude thegeseroviwng hlidiawwdhietheaser vicer engages
acdedf mist’Fodueitxtahmep IDei st ri’sste roni kCioocketinasbifimhge e s

that the Commissioner of the District of Col umbi
Bankmag r’tavoskteudent loah fsenmnfiterngpolticensaad a he
Commi ssioner find§ djbecasttrhe¢ edi cacompeh @ancy or un
act as 7@ f[lci]Jcooemmietet ed any fraudulent acts, engage

made any misreprestemamnasdNoitdam.n®f h ssbtwsii eneesssi n g
statutes cont ai ni nptreonvdiesdi ptods e mithtiaid g aatpapte @awr f er ence w
governmentviand st hwei tshe r@Wlhirc le xiatmpd @n ts Neowti Yo nk st at
which becomas Ocff obemiil g phllabtlv 9ednet itt i es hired by ED
federal student beadeewmellbl aetametgi ¢hbkye 1 oans,
need ta dubminse application and ot h'®r wise meet t
Howe the, New Yo rskt isltla truetgeu iwriel 1feder al student 1oa
many of $hethent nme€Sqeuvierreamle nattsher st Paemsd, includin
Mai¥have likewiméthandotwédg for aufteodmartalc sltiwdenrstt
loanc e¥% vi

(effective October 9, 2019) (similar). At least one state servicing statute does not licgrusiagrequirements on
student loan servassper se but requires servicers tegisterwith the stateSeeR.I. GEN. LAws § 1933-4.

1215ee, e.gCAL. FIN. CoDE § 28170(a) (empowering the California Department of Business Oversight to assess an
administrative penalty not to exceed $2,500 against any pe
without a license?”).

122 5ee, e.gid. § 28166 (specifyig various circumstances in which the California Commissioner of Business

Oversight “may issue an order s us pe n dCONNEGENOSTAT. 8836a0 ki ng a 11 ¢
850,36a8 52 (providing that the Coaysuspend, revokeor r&fusetk renewany o mmi s s i 0 n «
license issued under?”

b}

Connecticut’s student loan servicing

committed specified unlawful acts, such hihesefvicingofa[ ting] any
student education loan” or “[k]nowingly misapply[ing] or r
outstanding balance of Ia Comr Stat.O92/203@ (dpecifying dorduct far which the) 110

Il'lTinois Secretary of Financial and Professional Regulation
Illinois’s ststaflulent loan servicing

123D.C.CopE § 31-106.02(h)(1).

1245eeN.Y.BANKINGLAW S 711 (3) (effecti v ersofihatseivieesfederal stadéentl®ans owetd Any p

by one or more borrowers residing in this state shall be automatically deemed by operation of law to have been issued a
license to service Seealsadr&710(9} (effecive ®atoelro d#nps 2.019). (de)fining “f
student 1 ointeraliat ol dmrcs videsued pursuant to the FDLP as well
government of tButeseeldni§t dd 18839t $The 1icensecissedionshalht i cally i
only authorize the servicing of federal student loans. A person that services both federal student loarfedachhon

student loans shall be required to be licensed . . . A I
251d,. § 711(4) (effective Paliopers®d8n 2019) (havvsdimgcehafed
comply with specified provisions of the statute “and any r

126 SeeCoLo. REV. STAT. § 5-20-106(1).
127 SeaMIE. STAT. tit. 14, 88 107(9), 108(2kffective January 1, 2020).

128Cf.WASH.REV.CobE§ 3 1. 04 . 420 (exempting “[t]he United States or a
State of Washington’s servicer licensing requirement “to t
education loans that it originated?”).
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Somset statdetsdasgnatadent | o0%noomdbuds pesvesrovéiicgehrts o f
oper a¥riecowmiseawt taenmets otlov e "bomp loavienrtss about student |
servilaeds ot he mwids @ Umscsiowittthse 1 oan s eSYomeéng proc
of these statutes contemplate that 1 f the ombuds
unl awful ¢ onduacste,r vhiec enra yt or etfheer rtehs ponsi ble state
proceodivegsiami npr o¥ecution.

In responsethatakbmgatiedesal student loan servic
forbeanahead of ¥ omPRspnrmndgwmampeode |laws requiring
to evaluats ehé¢ gbompllamer bef oF BRpl acing®®the borr
Relatedly, at least“foman s tmptle mpmdh nlgi tasn ys &€ o mip @ a1 15

129Seee.g, CONN.GEN.STAT.8§36a2 5(a) ( “The Banking Commissioner shall
Ombudsman within the Department of Banking to provide time
ILL. ComP. STAT. 992/1065 ( a ) ( fioh bf Student koan Ombudsman is created within the Office of the Attorney

General to provide timely aMEesSiAs.tit.d4 §X04 (effective Janudry b, 2020) o an bor r o
(requiring the Maine Superintendent of Consumer Credit®rot¢ on t o “support, maintain, and

ombudsman . . . to provide ti nMDICODEANN.SFINANSTa82d@4.1(b)d) st udent 1 o
(“The [Maryland Commissioner of Fi dtoserve astheRudentldamt i on] s hal

Ombuds man. ”) .

Washington law creates a similar office with similar respo
loan advocate rat her t BesWasHaReV:GopEg 288B.77t0071 o an o mbuds man. ”

130 See, e.gD.C.CoDE § 31-106.01(c)(stating that the Student Loan Ombudsrshall among other things, (1)

“Im]onitor the actions that student loan servicers take to

>

and responsibilittesurdr t he terms of the student loan borrower’s stude

”

andtimelymann& and (2) “[c]londuct an examination of the activit
every3year s ” ) .
BB1See, e.gCONN. GEN. STAT. 83682 5 (b) ( “The Student Loan Ombudsman . . . sh

to resolve any complaints DrCopm8 A-106.Ac)(simildr)Mem STAT itold,r o we r s
§ 104 (effective January 1, 2020) (simital)D. CODEANN., FIN. INST. 8 2-104.1(c) (similar).

Some states confer these responsibilities on state officials other than an ombudSeeRdorGeN. Laws § 19-33-

3(a) (stating that the Rhode IslandtOftfhe® Difr ¢« hteorAtda fortnlee
Island Department of Business Regulation, the General Treasurer of Rhode Island, and the Rhode Island Commissioner

of Postsecondary Educationust( a mong ot her things) “[r]leceive,mreview, and
student loan borrowers?”).

132 5ee, e.gCoLo. REV. STAT. § 520-104(1)(h) (providing that the Student Loan Ombudsmast“ [ e ] st abl i s h and
maintain a student 1 oalhC.CopeES 81dG6HI(c) (sinbilaryviD.tCoDEANN.,IN.INSTS ¢ 7 ) ;

§2-104.1(e) (requiringhattheSt udent Loan Ombudsman “disseminate informatic
by,” among other things, “[h]elping student loan borrowers
of student educatioh o a nME’SPAT.t i t . 14, § 104 (effective January 1, 2020)

shall. . . [a]ssist student loan borrowers to understand their rights and responsibilitiethengems ostudent
education loans... .”).

1385ee, .gMD. CODEANN.,FIN.INST.§21 04 . 1 (d) (“The Student Loan Ombuds man ma
abusive, unfair, deceptive, or fraudulent to the Office of the Attorney General for civil enforcement or criminal
prosecution. ”).

134 See supr&Forbearance Steering’

15See, €.gCOLO.REV.STAT. 8520109 (1) (i) (providing that, “[e]xcept as oth
student loan agreements, or acontractbwe en t he federal government and a studen:
servicer shall not . . . fail to properly evaluate a student loan borrower for an ihes®e or other student loan

repayment program or for eligibility for a public serviceridargiveness program before placing the student loan

borrower in forbearance or default, if an incebased repayment or other program is available to the student loan

b or r o W& STATti). 14, § 108(2)(F) (effective January 1, 2020) (simil&); GEN. LAws § 1933-12(9)

(similar). See alsd.10ILL. Comp. STAT.992/53 0 (b) ( “A servicer shall refrain from p
or first repayment option to a student loan borrower struggling with repayment unless the servicer has determined that,

based on the borrower’srfdamardali stappsgpmni sathort) term f
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has the intended or actual effectlaphpliwadbdtti vi zi
servicingoregnlhabtbes measure that ed®ourages un
Similar
nfor mb
ate th
or fai

l y, al h e gtehtapto nsseer tiocer s have failed to pro
oiinbcno me r e flartt ilfercat bare qui‘dieschbhesoitclkaes
a fs[ & DRloarr ocweerrt i fication will expire and t
ling to recertify baymad®t date, including

fsetwat e stadtt wtmgpdsklss]l sconcerns that some servicers
rrawerast heng eligibility for loan™ThegBtvtaness |

Washifigtonnstance,[ nmaikserserpi rioensuennl ta woly u lmat @ r 1 a |
f or’haabtoftoten availability of loand™discharge or fo

o o ha -~

s h O

numbsetratoefs have also enact evda rsicdadtsurt oar syp epcrtosv i o fi ¢
rvoper a@fFomsi.nemancteat s statutes purport to re
knowledge and respamd travdbhtahsmse wae rsfpeentiipfliacidn ttsi m
v
d
r

ne o
o o o

stalt utes also mposaeanmnadenadld*uppcomng ss er vi cer s .
itiomhdwWggqusre servicers ttied eimtfiotaywhdt & shsebor r ow
ty to whomusttthred bpa ymewetrs chaao@mmunications

Ad
pa
There arcdi af dirosntt orf ennpge dsiteastvef o r m el bltwd toe Si nst ance
have authorized borrowers to pursue a private <ca
stateervi®®Andailmevsstatute that becomes effective
will authorize borrowers tonirecvovdesmwgpeasatosy

1361101LL. CoMP. STAT. 992/530(i).

137 See supr&lncome Recertification
1381101LL. ComP. STAT. 992/540.

139 See suprdLoan Forgiveness Eligibility ”
140\WasH. Rev. CoDE § 31.04.027(2)(b).

141 See, €.9.1101LL. Comp. STAT. 992/55—992/565 (statutory provisions regulating payment processing, the
impositionof fees, billing statements, mandatory disclosures, and other matters).

142G8eeME. STAT.t it . 14, § 108(2)(A) (effective January 1, 2020) (¢
loan borrower . . . a student loan servicer shall respond by: Khjofwdedging receipt of the written inquiry within 10

days; and (2) Providing, within 30 days after receiving the inquiry, information relating to the inquiry and, if

applicable, the action the student loan servicer will take to correct the studentlbanbot r > s account or an
explanation of the student | oan sceorrwicSeetalsd;9.0CsoRNi t i on t hat t
CoDE 88 28130(g)(1)2), 28132N.Y. BANKING LAw 88 719(8), 721(6) (effective October 9, 201R)t. GEN. LAwWS

§19-33-8(f).

143SeeN.Y.BANKINGLAW S § 717 (1), 721(7) (effective October 9, 2019) (
use in its business such books, accounts and records as will enable the superintendent to determine whether such

servicer..i s complying with the provisions of [New York’s servi
accounts, and 71 ecor dSee alsd, e.gCALaFIN. CbDE § 28138 (sirhilarCONN. GEN.STAR. . 7 ) .

§36a849(a) (similar)ME. StAT. tit. 14, 8 107(11) (effective January 1, 2020) (similar).

44SeeN.Y.BANKINGLAWS 717 (2)(a) (effective Oct obeshalanualya.l 9) ( “Each
file a report with the superintendent giving such information as the stgreient may requireoncerninghe business

and operations during the preceding calendar year of such servicdr See.alsdR.l. GEN. Laws § 1933-7(a)

(similar).

1455ee110ILL. CoMP. STAT.992/51 0 (b)) ( “A ser vi cer s h adrslwithpprompt iotice iftheo r r o we r s a
servicer changes the address to whi c hld §392/560(0otice o wer or <c¢cosi
requirements governing the transfer of servicigge also, e.gCAL. FIN. CoDE § 28134;ME. STAT. tit. 14,

§108(2)(D) (effective January 1, 202®;l. GEN. LAws 8 19-33-8(i), (K)-(1).

146See, e.gR.I.GEN. LAWS 8193314 ( “Any student loan borrower may bring an
provisions of Rhode Islehdds sathudeshawfohnastroeorcpngctiatut
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atst Frfmesymr vi cers who’'svipolbhtdithonsiaeceunative
or begmemti va,tes olmet isgtaantttds o vgi cwvteeurtt nhedl petv yt ooff i n e s
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W, some state statutes also incorporate existi
ereby provide state law remeddmrB®Afor alleged v
nne t statuteinfaoddcionmsptlaynicneg, wpirtohv iadlels rtehqaut
pos Connecticut | awomplsy uwietnit alola na ppelrivad
WS egulations r &%“aAt]i wg otla tsitomd eorft alnoya 15 uscd
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State Laws of General Applicability

I n addtihteisoen sttoat ut es tthoaetg uslpactcei fsitcuadkebnyt v pl voeapne rste r v
may Bbd¢ sbbynd’ssti atwe of ge nFeoera h mp pnpalniyc asbtialtietsy ha ve
enacctoend umer pr ot epcutripoaup trs Ittyaotrtucdtmeat & ttpheasth amidt an arr
of actitvatieed cghddeanmleadcept haveor ufiAsaxpl adbnedns un
bel™wome borrowers and states have invoked these
|l a wsaugiatisns t chekr Viagragsalfbegmed olfiAddo tldywatslt at e

147 SeeME. STAT. tit. 14, § 108(4) (effective January 1, 2020).

183ee, e.gCoLO. REV. STAT. § 520-114(1); 110LL. ComP. STAT. 992/2630(h)(5), (i)(1}(13); N.Y. BANKING LAW
§723(1) (effective October 9, 2019;I. GEN. Laws § 1933-10(b).

493ee, e.gCAL.FIN.CobDE§ 281 72(a) (authorizing the California Commissi
civil action . . . in the namaiafftt i'd agagplpe rcfont hwdh oS tva tod a
student loan servicing laws “for a civil penalty not to ex
viol a€ooREV. STAT. § 520-117 (similar);R.I. GEN. LAws 8 1933-13 (similar).

0 %e, e.g.R.I.GEN. LAWS 88 193313,19331 4 (allowing both “[t]he attorney gener
borrower” to Vbialatinggpeani Aice¢edopmr dorsions of Rhode TIsland’”s st

151See, €.gCOLO.REV.STAT. 85201 11 ( “A student loan servicer shall comply
regulationsrelatingte e r vi ci ng . . . .”). The Supreme Court has ruled

law requirements tHatll r e ohsaquitealte wt tthg,” diprdvideseal 1 egal st
different remedy to enforce substantive federal stand8etBates v. Dow Agrosciences LLC, 544 U.S. 431, 447

(2005).See generall€RS Report R4582%,ederal Preemption: A Legal Primdoy Jay B. Sykes and Nicole Vanatko

at12.

152 CoNN. GEN. STAT. § 36a853.
153 |d

1%45ee,e.g. Gen. Motors Corp. v. Abrams, 89theF. pdoBdct#dn(2dwCTian
field traditionally regulated by the states?”).

155 See infra‘Recent Litigation

156 See, e.gNelson v. Great Lakes Educ. Loan Servs., Inc., 928 F.3d 639, 642 (7th Cir. 2019) (alleging that servicer
“violated the Illinois Consumect Frapd “amededDeiceplt iber Buwd me
plans that were to [the servicer’s] advantage and to borro
18cv9031(DLC), 2019 WL 2918238, at-#B *11-13 (S.D.N.Y. July 8, 2019) (alleging violations of the Manga

Florida, New York, and California consumer protection statiésedons er vi cer ’s all eged misreprese
regardngp orrower s’ eligibility for PSLF); Pennsylvania v. Navi
(alleging onmiteda varety ofunfaic deceptive and abusive practioesonnection withhe .. .
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coutrgpircaddgo imme nc aluaswe s foofr aaccttisonl i ke fraud, ne gl
fraudulent misrepresentation, breach of fiduciar
interference, afSo her etaccrhr boifk edsminbtoakveed i § @ v 0 & e )

these commonagaiwn sdto csterri miecse rnsi saclolit@dguecdt] y engaged

Preemption and the Interaction of Fede

With both federal and state laws coexisting in t
regulations, quest-itomaq voefs tficodnesyrlned ¢ gpar redeiffimepg e roanl 1 a
a given area displaces -olrawoeamiides state 1aws i

Federal Preemption

Under case law intsSpprdmagyft@ittaComsltaw udamnpr ee
conflicting stat e® Hiarws ti,n sttwaot waeoptiygasdlsh mvepsyssegse  tt the t
scope eofpaebkbampti ve hef feexeptr,e sssu cph2abestp tSi. «Cn c 1 aus e

§109%may be the basis to conclude that Congress
stat é%Sleacwosn.d , e ven iafs Capo asgtsactpusteee mpst imy ¢l icienatt e n t

preemptionnpaincigiedAemecastneechnwimplicitly pr
where (1) the scheme of federal regulation 1s so0
t hat biet pec ®tshmme dCongress intended to supplant all
knowtfiaesl d priiemp€¢ 2 pntchen Rtiiatdhesfleadwve r al 1 aw by ei't

servicing of student loans in violation of . . . the Pennsylvania Unfair Trade Practices and Consumer Protegtion Law

Daniel v. Navient Solutions, LLC, 328 F. Sug@a 1319, 13222, 1324 (M.D. Fla. 2018) (alleging violations of the

Florida, lllinois, D.C., and Colorado consumer protection stahdesdon 1 1 e gat i ons t hat servicer “m
misrepresentations to” borsrtowkamst “Irccagm rfdamgi tehmree srs edn dzearbitlt
157 «¢

29

Common 1| aw causes of action are “derived from judicial
Commoraw, BLACK’sLAwW DICTIONARY (11th ed. 2019).

85ee,e.gNelson 928 F.3d at 642 (describing a lawsuit asserting

[claims] under Illinois common law” based on servicer’ ' s al
that were to [ttahgee saemdvitcoe rb s Hylandv@O1@ WL 2918238, mti*A(discussing a
lawsuit pursuing “breach of contract, breach of implied wa

tortious interference with expectancy, unjust enrichmeefdir of fiduciary duty, negligence, [and] negligent

mi srepresentat i on ”Daniél 328 mSupp. gchat 13RPt(descrébingvailawsuit gsserting breach

of fiduciary duty, negligence, unjust enrichment, and breach of implidav contrat claims predicated upon

allegations that servicer gave borrowers “incorrect inform
forgiveness under the PSLF”); Genna V. Salli-# Mae, I nc., N
(S.D.N.Y.Apr. 17, 2012) (discussing a lawsuit asserting fraudulent misrepresentation, negligent misrepresentation,

breach of contract, breach of fiduciary duty, breach of implied covenant of good faith and fair dealing, and promissory

estoppel claims against serer).

19y S.ConNsT.ar t . VI, cl . 2 (“This Constitution, and the Laws of
thereof . . . shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in
theConstitub n or Laws of any State to the Contrary notwithstandi
160 SeeSykes & Vanatkosupranote151, at 629.

6lSeesupré Federal Laws and CowtramdtmgalStRagumitr dnBed@8gS e@ vi cer s . ”
states that “[1]oans made, insured, or guaranteed pursuant
subject to any disclosure requirements of any State law.?”

162 5ee, e.gMedtronic, hc. v. Lohr, 518 U.S. 470, 486 (1996).
635ee,e.gGade v. Nat’l Solid Wastes Mgmt. Ass’>n, 505 U.S. 88,
164 Hines v. Davidowitz, 312 U.S. 52, 67 (1941).
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i mp o stsoi bsliemul t a nweiotuhs 1 by¥®cho mipal ws r u s tsreast ianngd t he pur |
objectives of the “ceodefprlraelee tni’pdtF @(ma lesaoc hk nt oywne aosf
preemption, congressionalaniantf&mtflius ntchi e gt adthehs t o
preemption an galty stieismpelso §perrckt ssau nhpattvieo npa ga mpt i on,
meaning that they begin with an assumption that
particularly in areas falling WwWf®thin the tradit:i

EDs Interpretation

Invokewngthlese predeipl epr ed mipt i oann,n oiunn cMadr ciht s2 0olws8
position—-<¢hathasi feder aal wiadw gprraznegeep kosfws t hat 1 e g
federal stud®Bti gho £5 xlsi st Mnipcte rpsr.omul gate this int
notdmadomment 14 emakshgad published its interpre
as imformal guiAmoegdothementhings, the ED interrg
federal law displaces
T stdaews“itmpaotse regulatorycirégahr@amehd ws onmhaeryv
“immpose deadlines on servicetosfréqniresponding
specific procedures " resolve borrower dispri

T stactgula@attigohs¢cags uy erovfi cceerrst ain federal stude
o atfasn; d

—_

f stategui rcecomecnetwdna tn gs er dii 6 etdoo shmurd?t o we r s .

ED appears to grosadpr&k mpnt enpt beceoentfileisc,ti nncl udi
preempttchat (state servicing bawbjetltegedby empadld
uni form federal DNoamds di1 eilidjapghsetmpadwmmdiyng feder
regul atoimpmr eihe ns i v,e laenadv iandge qnuoa treo 1 d aft '3 EMa)d di t i on a

165Fla. Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132-43%1963).
166 See, e.g Crosbyv. Nat| Foreign Trade Council, 530 U.S. 363, 373 (2000).

167 See, e.gWyeth v. Levine, 555 U.S. 555, 565 (2009T(he purpose of Congress is the ultimate touchstone in
every preemption casé&) (quoting Retail Clerks v. Schermerhorn, 375 U.S. 96, 1083))

168 SeePennsylvania v. Navient Corp., 354 F. Supp. 3d 528,(51.D. Pa. 2018)Daniel v. Navient Solutions, LLC,
328 F. Supp. 3d 1319, 1323 (M.D. Fla. 2018)See alsaSykes & Vanatkosupranote151, at 3.

169ED Interpretation, 83 Fed. Reg. 10,619.

"The Administrative Procedure Act sets forth the requireme
also known as “not i c.SeeaWSlC. 8§ 563(mBuah rulemakingéquiresathe agency to

publish a notice of the proposed rule and allow the public an opportunity to submit written contn@ihis.agency,

after consideration of the comments, then publishes its final rule alittn@ woncise statement of its basis and

purposeld. § 553(c}(d). Agency rules promulgatethderthis procedure have the force and effect of law, while other

agency statements, such as interpretive rules and policy statements,SEe@&S Report R41546\ Brief Overview

of Rulemaking and Judicial Reviglhy Todd Garveyat13 & n. 5 (citing Nat’ 1l Mining Ass’n
243, 250 (D.C. Cir. 2@189r ¢ ¢ Lamgw’s dainfdt omea yo fiblek sp rhoanvuel gtaht e d o n
public notice and comment. ”) ).

171 SeeStudent Loan Servicing All. v. Dist. of Columbia, 351 F. Supp. 3d 26, 48 (D.D.C. 2&#8¥IsaCRS In Focus
IF10003,An Overview of Federal Regulations and the Rulemaking Proogddaeve P. Carefdescribing notice and
comment rulemaking, includinin contrasto less formal agency statements).

172ED Interpretation, 83 Fed. Reg. at 10,620.
173 |d

1741d. at 10621.

175 See supr&Federal Preemption”
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also relies on express pBOedmpPpt Congpdd@d@Biegpde s, a
provist @i ‘ng] otahnast ma d e , insured, or guaranteed p
Title IV of the [HEA] shablrequibemsrbpeof twaya
broadly fbraom ismmdsisng di ¥EID6 v reea predes chms e e .m
requiremeart ssection 1088g only. wtotetaonodthpasbosur
“i nf or mawr iotrt ennd mcaotmnounns t'0l nb cardrdoi st si mosnn g ot hi s
interpretatsobhmi EDedefehiadgliamg scourts to dismis
against student loan servicers on preemption gr o
regul™tions.

r
L
B

Recent Litigation

EDs interpretation and its | 1iti gattadtwgdd apionstiitfifon h

borr coowme rosnewhsoi dcel aim that state servicing statute
federal 1 awsndmhldprdatli csiteuwsd e nto nl d dmwhswd dewiracientr st h a t
those state regulations irrecfheddmdl ycewmtfdict
addressing tdiescusds,esdhuaubtveelsgawvnad yzed the applicabil
preemptionecempnhifdnctapd express preemption to st
state law claims again€Infddenglsefudbatcdonns sk
varying 1 evels ionft ewrepirgehtta ttioonEDi n c oendfucting thei

%Dl OEw/ Ul T OxUDOO

Courtsomewekamtdi l y concluded that the HEA does not
student 1 oan s®Asviacni nign isreeigaull adtaitfonele r al appellate
past 24 nyaemnd yzingndeffsrentthegab-ahtaoy eo fh ehlidgher
that the HEA does not have fFerdeprnmepmhpti va eofife
case involving state law negligence claims again

176 SeeED Interpretation, 83 Fed. Reg. at 10,621.
177 |d

178 See, e.gStudent Loan Servicing All. v. Dist. of Columbia, 351 F. Supp. 3d 26, 37 n.1 (D.D.C. 2018).

179 See, e.g.lillian BermanClash Between Studehban Companies and States Could Wind Up in the Supreme, Court
MarketWatch (Jan. 28, 2019ttps://www.marketwatch.com/story/weay-soonfind-outwhetherstudentloan
companieshaveto-follow-statelaw-201901-28; David M. Getting, Stephen C. Piepgrass, Timothy St. Geatge

Amir ShachmuroveTussling Over Preemption: Emerging Battleground Between State Authorities and Student Loan
Servicers 2018A.B.A. BUSINESSL. TopAY (May 16, 2018).

180 See infra‘Field Preemption ; Coriflict Preemption ; Expfess Preemption”

181 Compare e.g, Student Loan Servicingll., 351 F. Supp. 3d at 51 (“[T]lhe Court gi
Preemption Notice and turns now twith egilawsonRassviGreale pendent pr e
Lakes Higher Educ. Corp., No. 1:CN/-253MW/GRJ, 2018 WL 5621872, at *3 (N.. Fl a. Sept . 20, 2018)
Interpretation is persuasive and due deference \Biddmore ” ) .

182 5eeNelson v. Great Lakes Educ. Loan Servs., Inc., 928 F.3d 63%&bath Cir. 2019)Chae v. SLM Corp., 593
F.3d 936, 9442 (9th Cir. 201Q)Hyland v. Naient Corp., No. 18cv9031(DLC), 2019 WL 2918238, at *8 (S.D.N.Y.
July 8, 2019)Student Loan Servicing AlB51 F. Supp. 3d at 8; Genna v. Sallie Mae, Inc., No. 11 Civ. 7371, 2012
WL 1339482, at *7 (S.D.N.Y. Apr. 17, 2012)

183 SeeChag 593 F.3d at 9442; Coll. Loan Corp. v. SLM Corp., 396 F.3d 588, 596 n.5 (4th Cir. 20DEf v. Payco

Gen. Am. Credits, Inc., 363 F.3d 1113, 1126 (11th Cir. 208d)1strong v. Accrediting Council for Continuing Educ.

& Training, Inc., 168 F.3d 1362, 1369 (D.C. Cif9B) Keams v. Tempe Tech. Inst., Inc., 39 F.3d 222;22%9th

Cir.1994)seeals®@r annan v. United Student Aid Funds, Inc. , 94 F. 3d
not preempt all state law governing lenders and guarantors of student loans . .7
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ED a p ppruorvs¢usah ¢ )HEDMi me h ®¢ciorncculivhdaetd Congres s, in ena
HEAe xpected state law to operadteegiisU®Amhu chhg uogth t he
courts have recognized that the HEA is comprehen
regsmeomprehensiveness o eistuflite wdn dg¥ees mpobit omece s

Moreover, obowetrtveddhacatteredatbroagboal ¢khpr HdEA
preemption provisiongerwhonboksdanjwbasi st gt€onsalygs
garnishmenth, raSneds,¢ ¢ ontd 098 ¢g®¥Sdibcd¢ophireidamwseemp:
provisions, courts haveyreds €oagyr cgvwe usshdnbnloynt b @ d =
suppdlalhat % 1 aws.

When it comes to student loan servicing specific
that in the HEA Conrgagwlsafteideern ndife dt idehtedanal ser
excl us 1% Teh ef iHEIAd provides ED with the authority t
and“ets ¢ amil nis#u mn’dgaorvdesrt thiors g  3dnearnvaigceenresnt a n d
accountThel di yt St atdecndudtoainn SO®r st ci ng ,8HFloCahaebi
exampl e, concluded that this “@Thdegmtalgpeutmer el y set
foreclosing supplemen®™dhersgnStactkewmt flnmam ther wita
Al | ifaunrcteher raised dke¢adr gomedimmmicimaitt thradsseta fien
regulating federal student loanpsetrveelagl yhhe¢ca
with the discontinuation of the FFELP, the feder
student 1 oaFmsL'P Theowsgh vl ercsc otrbdg thegdhye federal gov
has a unique interest in protecting™ts rights u
Howevar weighing the fe‘dompkb’liindtegrees sttrsmftaegcatiannsets tih

t heir ¢ onSstwmeernst, Ltohaen Semnvit cictolacth luddic@ nCeder al i nt
nodtomi nant oempaweghude tate regulation.

"OO0I OPEUwW/ Ul 1 OxUDOO

Although field preemption arguments have not thu
servicing regulationSt utdheentf eLdearna 18 edciesntecriligogt Ad d u rati
invalidated significant postwédasselfvibenPi bawiun
confplrieetmpt i o Imrinteci pltawsdent loan servicing 1law
Columbia (DC) required student Il oan servicers to

184 This report references several decisions by federal appellate courts of various regional circuits. For purposes of
brevity, references to a particular circuit in the body of this repagt ¢(he Ninth Circuit) refer to the U.S. Court of
Appeals for that particular circuit.

185 Keams 39 F.3d at 2227.

186 Student Loan Servicingll.,, 351 F. Supp. 3dat5% 7 ( “The Supreme Court has explained
of comprehensive regulations in a field is not sufficient to find fullogcupi on o f that field. ”) (citin
v. Automated Med. Labs., Inc., 471 U.S. at 717).

187 SeeNelson 928 F.3d at 6448; Keams 39 F.3d at 225.

188 SeeNelson 928 F.3d at 648, 65Eliff, 363 F.3d at 1126¢eams 39 F.3d at 2226.
189 See, e.gStudent Loan Servicingll., 351 F. Supp. 3d at 57.

1901d, (citing 20 U.S.C. 1082(a)(1)) (emphasis added).

19l|d.

19219, at 58.
193|d.

1941d, at 59.
1951d. at 66.
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substantive reguflacgdidedittemdos¢ amflarkde primary po
EDs Interpretation, as discussed above, was that
with federal law, dhd adtwr fgaswel EtDmr pedt a haoni any
defer*Ractbecout hectomatl utdeed ED Interpretation cons
gui daha i smafsf i ¢ ihomtoluyg h ,a nopdoemr ss ivdts e mwte .

Yet, in performing its own independehitcamailmygis,
scheme posed an obstucdertyinpepiepdesal byawnder m
aut heprriotvyi ded f-otro imeltdet HEAr vi c e ST hfeo rc ofuerdte r a 1

relied on a line of prior fedetr aplr eceampetst da rsitsaitneg
impeding the fsedabtrialli tg¥TVtee nenemttt a ceasoned that t
so by e fsfeecegtmidviBy hye f e d e r asl dgeocviesrinoomesntt o contr act
l oan s®®%Trhvei cscorureta s driiefPLEiBpapns and-ogmEHELRe nt
loams. g., those utnhleGAEDAYPorcwhseld ED makes ser vi
decisions U hTdheer ctohuer tH FhAe.1 d , however, t hat feder a
regul ationsowtfs tseeadvmecgecrisa lofFwhleR el pansvate 1 ender
decide whetWwietrthtoteadatttrakdan servicers and the f
a reinsurerr®or a guarantor.

Beyond3tudhent Loan Sarwei a@innmlgoinh lsd’fipalkeceepntsii n g
requirement for federal student loan servicers,
conflict preemption in suits brought against ser
general a°PTphlei cmabiinltidtayg u Mederr al student loan seryv
contexplasabhfhfsy to sue under statdteobjaewctppiosesoh
providing uniformity in federal studentto l oan ser
actions undedi ftfledr eltnatw & Hofive DE T , uni formity 1s not
of th¥®WHERAe certain cases have concdupgedpohas un

19d, at 41;see suprd'State Laws GoverninStudent Loan ServiceBpecifically

197 Student Loan Servicingll., 351 F. Supp. 3d at 51.

1981d. at 5051. For more on deference to agency legal interpretation§R8eReport R44954 hevron Deference: A
Primer, by Valerie C. Brannon and Jared P. Cole

199 Student Loan Servicingll., 351 F. Supp. 3d at 66.

200d, at 62.

201d, at 6566.

2021d. at 66.
203|4.

204Nelson v. Great Lakes Educ. LoServs., Inc., 928 F.3d 639, 65Q (7th Cir. 2019)Hyland v. Navient Corp., No.

18cv9031(DLC), 2019 WL 2918238, at *8 (S.D.N.Y. July 8, 20F@®nnsylvania v. Navient Corp., 354 F. Supp. 3d

529, 552 (M.D. Pa. 2018paniel v. Navient Solutions, LLC, 328 Supp. 3d 1319, 1324 (M.D. Fla. 2018gnna v.

Sallie Mae, Inc., No. 11 Civ. 7371, 2012 WL 1339482, a9*%&.D.N.Y. Apr. 17, 2012)but seeChae v. SLM Corp.,

593F.3d936,943 0 (9th Cir. 2010) (holding tralatudenpldansericeriweré’ s st at e
preempted because they stood as. an obstacle to FFELP’s uni

205Nelson 928 F.3d at 6561; Hyland, 2019 WL 2918238, at *®ennsylvania354 F. Supp. 3d at 55Raniel, 328 F.
Supp. 3d at 13245enna 2012 WL1339482, at *9.

206 pennsylvania354 F. Supp. 3d at 55Raniel, 328 F. Supp. 3d at 1324.
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(al bienirtg udibd tyi n g ui s KChobtlhee rc ocnotuerxttss )havee 8 ttined t o
tvserehsoned that even if uniformity were an
ow that enforcing state laws prohibiting dec
or mi tAys isnt atnhdea ftllhsi fboercmaiutsye i n setting . . . st
al student loan programs 1is mnot harmed by »p
hbrg pPMogrreaomvse.r, as several coueretyik@vye not
rmity argumendlwbuothdi nhg effHENA field preemp
consistentl$® declined to recognize.

O 5T o0 B8 O 0

< = o o= —c

o = o ===
o & =

rts have also considerkdl Baglgdicw. tUri Sagr e me
hnol oflpestv€atrlpe states from regul aaitnideg acti vi
tracts with tfRoyhleeddr ahagopdmnme¢nttfs could nc
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207 Chag 593 F.3d at 950 (concluding that uniformity is a goal of the HEA in actas®rmings e r vi cer s met hod o f
calculating interest, assessing late fees, andhgettpayment start dates); Brannan v. United Student Aid Funds, Inc.,

94 F.3d 1260 (9th Cir. 1996) (concluding that a purpose of the HEA regulatory regime is to establish a uniform national

standard for federal student debt collection activity).

28gee,egCol l ege Loan Corp. v. SLM Corp., 396 F.3d 588, 59
‘uni formity’ . . . was actually an important goal of t

209 Hyland, 2019 WL 2918238, at *$ennsylvania354 F. Supp. 3d at 553

210 Hyland, 2019 WL2918238, at *9 (citingsenna 2012 WL 1339482, at *9Pennsylvania354 F. Supp. 3d at 553;

see alsd-AURENCE TRIBE, AMERICAN CONSTITUTIONAL LAaw 486 (2d ed. 1988noting thatwhen state law

“undermin[&] a congressional decision in favor of natbunf or mi t y o f st a asituatodsimildrini t “presen
practical effecttothatfo federal occupation of a field?”).

211487 U.S. 500, 507 (1988) (quoting United States v. Kimbell Foods, Inc., 440 U.S. 715, 728 (1979); Wallis v. Pan

Am. Petroleum Corp., 384 U.S. 63, 68 (1966)).

2125eeNelson v. Great Lakes Educ. Loan Servs., Inc., 928 F.3d 639, 651 n.3 (7th Cir. 34 &o Student Loan

Servicing All. v. Dist. of Columbia, 351 F. Supp. 3d 26, 56598 D.D.C. 2018) (considerigoyle s r el evance to th
field preemption inquiry).

213Boyle 487 U.S. at 507.

24SeeNelsoP 28 F.3d at 651 n.3 (“yWeNeslescom’os sailcahi mso nffdrie,t aptosleada
claims are confined to affirmative misrepresentations. ).
2155eeNelson 928 F.3d at 64Hyland, 2019 WL 2918238, at *@; Olsen v. Nelnet, Inc., 4:18V-3081, 2019 WL

2189486, at *® (D. Neb. May 21, @19) Pennsylvania354 F. Supp. 3d at 55llawsonRoss v. Great Lakes Higher

Educ. Corp., No. 1::TV-253MW/GRJ, 2018 WL 5621872, at *1 (N.D. Fla. 201Bgniel v. Navient Solutions,

LLC, 328 F. Supp. 3d 1319, 1324 (M.D. Fla. 2018¢nna 2012 WL 133943, at *8;see alsdChery v. Conduent

7 (4
he H
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Educ. Servs., No. 1:18V-75, 2019 WL 1427140, at *6 (N.D.N.Y. Mar. 29, 2019)

216 See supr&Allegations of Servicer Misconduct”

217 See, e.gHyland 2019 WL 2918238, at *3;awsonRoss 2018 WL 5621872, at *Daniel, 328 F. Supp. 3d at
1324.

218 SeeNelson 928 F.3d at 642Pennsylvania354 F. Sup. 3d at 53637.

219 eeHyland 2019 WL 2918238, at *3;awsonRoss 2018 WL 5621872, at *Daniel, 328 F. Supp. 3d at 132But

seeDaniel v. Navient Solutions, LLC, No. 8:4%-2503T-24JSS slip op. at 120 (M.D. Fla. Aug. 28, 2019
(concluding t ha tprdvidercompetentyrecord evidence fhat supportled] their allegations of

affirmative misrepresentations made by” their student 1 oan

220 See suprédStateLaws Regulatingservicers of Federal Student Loans
221 5ee, e.gPennsylvania3s54 F. Supp. 3d at 549.

222Nelson 928 F.3d at 64Hyland, 2019 WL 2918238, at *@; Olsen v. Nelnet, Inc., 4:18V-3081, 2019 WL
2189486, at *&® (D. Neb. May 21, 2019Pennsylvania354 F. Supp. 3d at 55Daniel, 328 F. Supp. 3d at 1324
Genna v. Sallie Mae, Inc., No. 11 Civ. 7371, 2012 WL 1339482, at *8 (S.D.N.Y. Apr. 17, 88&2)IscChery v.
Conduent Educ. Servs., No. 1:08/-75, 2019 WL 1427140, at *6 (N.D.N.Y. Mar. 29, 2018)t sed_awsorRo0ss
2018 WL 5621872, at *1.

223 pennsylvania354 F. Supp. 3d at 5581.

224 |d

225 awsonRoss 2018 WL 5621872, at *4.
2261d. at *1.
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The landecapé onafS ecotnicesr npthE8 gnpt i ve scope is subj
further appellate ¢ o WNrottsa b eyg irhaPpaprenasd ybldmdemsisa t he i s
L awsRoons & saerse pe&Moreg vhel sobhe, bdeke¢ dSdventh Circui
mabe apdpoathe U.S.*Supreme Cour't

2271d. at *3-4.
228|d. at *4.
2291d. at *3. UnderSkidmore v. Swift & Cp323 U.S. 134,140 (1944), court may accord an agency’ s
weight proportional to its “power to peBycantmadtdfor” but is not

example, the courts in tidelsonandHyland cases, which held that federal law did not displace state law, concluded
that the ED Interpretatioteserved ndeference. Nelson v. Great Lakes Educ. Loan Servs., Inc., 928 F.3d 639, 651 n.2
(7th Cir. 2019); Hyland v. Navient Corp., No.-08/-9031(DLQ), 2019 WL 2918238, at *7 (S.D.N.Y. July 8, 2019).

230 gee, e.gPennsylvania v. Navient Corp., 354 F. Supp. 3d 532(M.D. Pa. 2018)

231 awsonRoss 2018 WL 5621872, at *3 (citing Chae v. SLM Corp., 593 F.3d 936 (9th Cir. 2010)).
232 Chae 593 F.3d at £2-43.

233|d. (citing Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 527 (1992)).

234 See, e.gPennsylvania3s54 F. Supp. 3d at 551.

25SeeDefendantsAppel l ant s> Opening Brief, -PldG(3dCy. Duly23%2029);v. Navient
Reply Briefof Appellants, Lawso#iRoss v. Great Lakes Higher Educ. Corp., No14890 (11th Cir. Feb. 20, 2019).

The United States Court of Appeals for the Eleventh Circuit held oral argumemwgonRosson September 10,

2019.

236 SeeSup. CT. R. 13.
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Considerations for Congress

Legebatdes over the preeimpt hvevi ¢ hi acstehrevfiscfiendge ma 1 1
context anthpWwathoanden yi dOmattihensoeplhandg state 1
with a single uni fsoormme tniameiso nbael Wl wanndmar glh ocsagna t e r
free to enact 1ts own 1| awsthoons emalgrivdspiff hmpsc, t he
irreconfcriolm bjluyr i s diocf®’Porempt jngi schatnbersebyte 1aws
releegal ated padmiassframitvhedalfleirnangi ahdburde
compl yin#l awist ho ft "i¥do rSe mvtferse eing federal contracto
of complyilhgwswiddhulsd ammiet i gate the risk of state
prer o g%0ni vtehse. ot hwewhbheimznder al Igaow fdaare se nmautgh in po
a particuplraecre mpmdiuosmtrrew,efht dmhlEg ¢tthaysea twirtyh gaps

tdhir owWfPrleaewspting state law may also deprive th
with mmeotvheofds gul ating particulawhiwewdusmtiighes ud nd mh ¢
prove more eff aetviibsye dthhea nf emleet?haold sgover nment

Depending on how Congress weighs these competing
clar of ymogtihfey ipntrge e mpt i ve effect of federal |law i
c on &Fxotr. exampl e, a section of the PROSPER Act 11
enacted, would have provided that the servicing
“not be subject to any law or othsrtoneqtfiinefMtnte
with r%spect to

T “disclosure’ requirements

T Tequirements or restrictions on the content,
communications with Dborrowers, endorsers, or
l o&ons

1T “any other raguitoembheret seevat€imger Titleof a 1o
IV of t“he HEA.

237 Cf. Gracia v.Volvo Europa Truck, N.V., 112 F.3d 291, 298 (7th Cir. 1997) (stating that when state law claims are
not preempted,” regulated parties may “be placed in a pos
state to state, which couldnotalb c ompl i ed with simultaneously?”).

238 Cf, Egelhoff v. Egelhofiex rel.Breiner, 532 U.S. 141, 1480 (2001) (quoting IngerseRand Co. v. McClendon,

498 U.S. 133,142 (1990%eeals&E D I nt erpretation, 83 Fed. Re gthat a t 10, 621 (c
Federal student loan servicers comply with 50 different $¢at regulatory regimes would significantly undermine

the purpose of the [FDLP] to establish a uniform, streamlined, and simplified lending program managed at the Federal

level ”) .

29%SeeED Interpretation, 83 Fed. Reg. at 10,6
impedes uniquely Federal interests, and th
administration of the program”).

240 speFranita TolsonThe Union as a Safeguard Against Faction: Congressional Gridlock as State Empow&8nent
NOTREDAME L. REV. 2267,22828 3 (2013) (describing potential “federalism t
gaps 1in federal 1awmaking?”).

#1CfNew State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932)
things social and economic is a grave responsibility . . . It is one of the happy incidents of the federal system that a

single courageoustate may, if its citizens choose, serve as a laboratory; and try novel social and economic experiments
without risk to the rest of the country.”).

242 35ee, e.g.Hughes v. Talen Energy Mktg., LLC, 136 S. Ct. 1288, 1297 (2016) (quoting Altria Grp., ®cos, 555

Uu. S. 70, 76 (2008)) (describing “the purpose of Congress?”

2434 R. 4508, 115th Cong. § 494E(a) (2d Sess. 2018).

113
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Instead of expressly specefgfnfetdbeaprbemptpeete
federal student loan servicing, Congress could i
substantive standards governing servicers. Sever
introduced 1egis 1 adt icolm rtihfayt ,o ri dflu tedneadcetmendsde rwoiuwcle r s
responsibilities under federal law or *fubject se
244Cf. 42 U.S.C. § 227(f)(1) (example of statute from a different regulatarytce x t t hat provides: “[N]ot

section or in the regulations prescribed under this seshiathpreempt any State law that imposes more restrictive .
requirements or regulations . )..

2455eeS. 1354, 116th Cong. § 3(a) (1st Sess. 2019).

246 Cf. Sherfel v. Newson, 768 F.3d 561, 564 (6th Cir. 2014) (stating that the Employee Retirement Income Security

Act “includes an express preemption clause . . . which 1is
draw boundaries aroundits ® pe ” ) .

247 Cf. Herrera v. Metro. Life Ins. Co., No. 11 Civ.1901(LAK), 2011 WL 6415058, at *4 (S.D.N.Y. Dec. 19, 2011)

(concluding that Dbecause “the explicit preemption clause i
narrow,” thel fmxtedmecope” of that clause’s language “reve:
the states in supplementing federal regulation, but rather

v. Cuomo, 976 F.2d 812, 818 (2d Cif92)).

248 See, e.g.Better Service to Borrowers Act of 2019, H.R. 3519, 116th Cong. § 2 (1st Sess. 2019) (proposing to

command the Secretary to “develop a manual of common proce
servicer s cohsistency‘otquality ana gractice across loan servicers, and a minimum standard of quality

and practice to ensure that borrowers are-wellr ve d ” ) .

See alsa@Consumers First Actl.R. 1500, 116th Cong. 8 6(b) (1st Sess. 2019) (proposing to subject $taatent

servicers to increased reporting requirements). Akeflate ofhis report, the Consumers First Act has passed the

House of Representatives.

See alscCFPB Student Loan Integrity and Transparency Act of 2019, S. 720, 116th Cong. 8§ 4 (1st Sgss. 2019
(proposing to amend Title IV of the HEA to provide that th
contractor or vendor that services loans under this title unless, as part of that agreement, such contractor or vendor
assertsthatthecontra or or vendor will provide information to [the fe
Student Loan Integrity and Transparency Act of 2019, H.R. 2833, 116th Cong. 8§ 4 (1st Sess. 2019) (same).

See alsd®ROTECT Students Act of 2018, 867, 116th&n g . § 204 (1st Sess. 2019) (propos
complaint tracking system . . . to facilitate the centralized collection of, monitoring of, and response to complaints and

reports . . . of suspicious activity (such as unfair, deceptive, or abusivergactices) regarding . . . the servicing of
postsecondary education loans by loan servicers”); H.R. 35
See als&tudents and Young Consumers Empowermentt A&, 3547, 116th Cong. § 2(a) (1st Sess. 2019)

(proposing to establish the office of the Assistant Director and Student Loan Borrower Advocate within the CFPB, who

would be taskedvith, interalia, “accept[ing] and attempt[ing] to resolve cor
student loans,inicudi ng complaints against . . . servicers?”).

See als&tudent Loan Borrower Bill of RightS. 1354, 116th Cong. § 2(c)(2) (1st Sess. 2019) (proposing to make

certain aspects of the Consumer Financial Protection Act of 2010 and the Truth in Lendingidablepo servicers
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tPbnstead, the HEA contemplate’s mhn’®AEDs al one
ted above, however, some observers c¢claim that

om it a®lofa . Congress agrees with that assessment
t+suek as states, individual bor retwe rwi,elodr ot h
greater level of enforcement Fauwt horsittayn coev, e rg r fael
rrowers or states a private r1right of action un
deral servicing standards could provide an add

rvicer *Mihsacto nbdjukecdtt.i ng servicers to litigation
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huenoirfmi t y that some have argued is a central goa
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of FDLP loans)jd. (proposing to impose requirements upon servicers pertaining to consumer compdaints);
(proposing to create a student loan servicing interagency working gidu®)3 (proposingiumerousamendments to
the Truthin Lending Actpertaining tostudentioans).

See alsdiscussion Draft, Student Loan Servicing Reform and Consumer Protection Act,
https://financialservices.housevgoploadedfiles/billsl16pihsisrcpa.pdfproposing to imposa variety ofobligations

upon servicers of Title IV loans, including requirements relating to the application and allocation of payments, duties
promptly respondo borrower inquiriesetc).

249 For instance, as discussed above, the Student Loan Borrower Bill of Righ8§4, 116th Cong. § 3(a) (1st Sess.
2019), contains an afpreemption provision.

20See,e.gy Medtronic, Inc. v. Lohr, 518 U.oSf [4a7]0,s t4a8t5u t(el’9s9 6pr o
emptionisguided byourefte pe at ed c¢comment . . . that ‘[t]he purpose of
pree mption case.”) (quoting Retail Clerks v. Schermer horn,

251 Seg“StateLaws Regulatingservicers of Federal Student Loans

2%2g5ee, e.gStudent Loan ServicingAll. 351 F. Supp. 3d at 40 (“[T]lhe HEA does n
for borrowe s . . . 7).

»8GSee, ey L’ ggrke v. Benkula, 966 F.2d 1346, 1348 (10th Cir.
regulations promulgated thereunder, does mnot create a priyv
language, streture or legislative history from which a congressional intent to provide such a remedy can be implied .

Title IV’s provisions demonstrate that Congress vested exc
Education. ”) .

254 CompareOIG Reportsupanote7, at 17 (asserting that FSA had “rarely h[e
of moncompliance with Feduwithidlat® o@hSAesy vieced mgne e qdispepmenngg ” (
findings).

255Cf, Alexander v. Gardnebe nver Co., 415 U.S. 36, 45 (1974) (describing
Title VII of the Civil Rights Actkwh i ¢ h e mpowers a pr i valjhésowniinjurylguralse t o “not on|
vindicate[] the important congressionahspdhncegsagatnali dieas
of obtaining judicial enforcement of Title VII”).

256 Cf, Bowers v. Penn. Higher Educ. Assistance Agency, No. 1086i¥5(PKC), 2011 WL 3585986, at *3 (S.D.N.Y.

July 29, 2011) (predicting that recogmuaraitypagenciesasvhopr i vate ri g
“enter into c¢ont rinconnectionmittF FELRe |l Seaaset oyl d expose agencies
private suits by students,” which could in turn “discourag
reducing guarantees for lenders and in turn making lenders less willingtb effarn s t o st udent s ”) .
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%"SeeED Interpretation, 83 Fed. Reg. at 10,620 (ED’s ar gumen:
Federal interests” and therefore must be ‘“governed exclus
Corp., 487 U.S. 500, 504 (1988)).

285, 1354, 116th Cong. § 3(a) (1st Sess. 2019) (“A postseco
with any requirement imposed under this paragraph shall be deemed a creditor that has failed to comply with

requirement under this chapter for purposes of liability under section 130 [of the Truth in Lending Act, codified at 15

U.S.C. § 1640] and such postsecondary educational lender or servicer shall be subject to the liability provisions under

such section . See also;’e)gVillasenor v. Am. Signature, Inc., No. 06 C 5493, 2007 WL 2025739, at *3 (N.D.

I11. July 9, 2007) (explaining that “Section 1640(a) of TI

259 SeeH.R. 2833, 116th Cong. 8 4 (proposingg amend the HEA to provide that “[t]he
agreement with a contractor or vendor that services loans . . . unless, as part of that agreement, such contractor or
vendor asserts that the contractor or vendor will provide irdtiam to the Director of the [CFPB] or the ombudsman

13

of the [CFPB] . . . as requested by the Director of the [C
2605ee id 8§ 5(b)(1).See generall§Role of the Consumer Financial Protection Buredu

%lSee,e.y. Student Loan Servicing All. v. Dist. of Columbia, 35
and Final Rules are preempted under principles of conflict preempttbeyaeelate to the servicing of FDLP and

GovernmenrOwned FFELP loans, but not with respect to Commercial
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